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Despite being a small and relatively secluded country, managing the COVID-19 pandemic
has so far been quite a challenge for Israel. This contribution seeks to explain how lIsrael had
managed migration and the pandemic amidst a constitutional crisis between February and July
2020.

1. Closing Borders

The first Coronavirus patient was diagnosed in Israel in late February 2020, after having
arrived from ltaly.? This happened days after Israel started prohibiting entry of tourists from

countries with high infection rates® and imposed quarantine requirements on Israeli nationals
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arriving from those countries. Yet despite this measure, in our globalized world, the pandemic
penetrated Israel, proving the no matter how self-contained and closed-off states attempt to be,
they inevitably maintain a significant degree of interdependence and interconnectedness, and are

not able to avoid significant outside influences.

By March 2020, entry restrictions became broader, allowing only entry of nationals and
residents.* This impacted, for example, the ability to bring in new migrant workers, despite the
fact that the Israeli economy is very much dependent on the availability of migrant workers in
construction, agriculture, and the care sectors.® This also restricted the ability of spouses and
children of Israeli citizens who are not nationals themselves to come to Israel in order to be with
their family members,® and impacting their ability to meaningfully enjoy their right to family life.’
Procedures allowing a limited possibility for non-nationals who are family members of Israeli
citizens to enter the country for only published in late July, following massive pressure from the

Israeli civil society and press.®

2. Constitutional Crisis, Leadership Crisis

The pandemic outbreak occurred when Israel was also dealing with an unprecedented
constitutional crisis.® Over the course of one year, Israel went through three cycles of elections due
to the inability to form a majority government after the two first cycles. The third elections were

held after the first Coronavirus patients were diagnosed in Israel, and just a few days before the
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economy shut down. The crisis of the pandemic deemed so severe to some of the elected officials
as to justify breaking multiple election promises and forming a unity government.° In the process
of shutting down the economy, different parties were holding discussions on possibilities of
forming a government, a process that has proven to be challenging in the last few decades in

Israel’s parliamentary democracy system. !

Initially, much of the COVID-19 emergency was thus handled by an interim government,
the moral authority of which was met with massive public resistance.? The interim government
was viewed with suspicion due to both the lack of ability to form a stable new government and the
fact that even after the new unity government was formed, several of its ministers were facing
criminal charges or undergoing criminal investigations, including the Prime Minister Benjamin
Netanyahu himself. In addition, the interim government had a somewhat compromised authority
to take some of the steps deemed necessary to manage the pandemic.*®

The constitutional crisis in Israel though was not limited to the executive and legislative
branches. This process also occurred as the pressure was mounting on the Israeli judicial system.
The right-wing political leadership in Israel delegitimized the Israeli courts on an ongoing basis,
looking to pass an override clause to restrict its ability to conduct judicial review of primary
legislation. This issue of judicial autonomy and the override clause was one of the issues in the
negotiations between the parties which eventually formed the government.* It is worth mentioning

that much of the legitimacy crisis of the Israeli court system had to do with its display of judicial
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activism in decisions on asylum policy, namely a series of decisions strike down legislation on

immigration detention.*®

The exposed nerves of the relationships between the different branches of government were
once again hit, leading to the eventual intervention of the Israeli High Court of Justice in various
issues relating to the relationship between the legislature and the government having to do with

the coalition formation process.'®

Finally, in the midst of this conundrum, Israel announced intentions to annex parts of the
West Bank,! an act that attracted significant international criticism.'® While this intention has yet
to materialize when this paper was written, this act, which would be a violation of international
law, would, in all likelihood, impose another set of constitutional crises in Israel, as well as security

issues and international pressures.

3. Emergency Legal Framework

It was in this constitutional atmosphere, Israel was forced to cope with the emerging
Coronavirus crisis. The above-mentioned entry and immigration restrictions were, a small part of
the picture: Between mid-March and early July Israel applied a mixed approach of acute

emergency measures enforcing closures,® restricting economic activity,?® an extremely strict
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Landmark Cases of African Undocumented Migrants in Israel in a Comparative and International Context, 41 U.
PENN. J. INT’L L. 43 (2019).
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HAARETZ (Apr. 7, 2020), https://www.haaretz.com/israel-news/new-coronavirus-guidelines-edging-israel-closer-to-
total-lockdown-1.8683889; but see Ruth Eglash & Steve Hendrix, Israeli Lawmakers Move Quickly on New
Government After Court Endorses Netanyahu'’s Coalition, WASHINGTON PosT (May 7, 2020),
https://www.washingtonpost.com/world/middle_east/israel-high-court-allows-netanyahu-to-form-a-government-
despite-indictment/2020/05/07/82dd0dde-901e-11ea-9322-a29e75effc93_story.html.

20 Tal Schneider & Shani Ashkenazi, The Next Step on the Agenda: Wide Lockout of the Market, GLoBES (Mar. 13,
2020), https://www.globes.co.il/news/article.aspx?did=1001321717.
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approach to physical distancing,? alongside with minimal economic assistance to persons whose
financial stability was compromised due to the resulting changes in the labor market.?

Initially, the reliance on emergency regulations was almost inevitable since Israel did not
have a functioning parliament or parliamentary committees in March, and its health laws were ill-
fitted to introduce the restrictions necessary to deal with the public health situation at hand.?
However, this behavior pattern institutionalized, and resulted in a wide-scale long-term emergency
regulatory crisis. As research by Nir Kosti demonstrates, in the first three months of the attempts
to address the Coronavirus pandemic, the Israeli Government quickly passed thirty eight
emergency regulations, and amended them sixty four times.* This unusually high number of
emergency regulations was dramatically high and unprecedented even for a country like Israel.
Israel has been in a constant state of general emergency since five days after declaring its
independence 1948, and has since normalized the use of emergency regulations, but never were so
many of them enacted in such a short period of time.?® Those regulations were passed in a quick,
secretive manner, without much public or parliamentary debate, and without outlining any clear
considerations or explaining the scientific basis for the imposed restrictions. The emergency
regulations covered restrictions on freedom of movement, on the labor market, and on the
operation of the court system; introduction of physical distancing requirements; tracing of persons

tested positive with the virus; and management of the economic crisis. The emergency regulation

21 Global Legal Monitor, Israel: COVID-19 Social Distancing Requirements Tightened, LIBRARY OF CONGRESS
(Apr. 1, 2020), https://www.loc.gov/law/foreign-news/article/israel-covid-19-social-distancing-requirements-
tightened/.

22 Sue Surkes, Israel’s Coronavirus Aid Package Only Half That of Similar Developed Nations, TIMES OF ISRAEL
(May 7, 2020), https://www.timesofisrael.com/israels-coronavirus-aid-package-only-half-that-of-similar-developed-
nations/.

2 Nir Kosti, Emergency Regulations: Contemporary and Historic Look, ICON-S-IL-BLoG (July 7, 2020),
https://israeliconstitutionalism.wordpress.com/2020/07/07/%d7%aa%d7%a7%d7%a0%d7%95%d7%aa-
%d7%a9%d7%a2%d7%aa-%d7%97%d7%99%d7%a8%d7%95%d7%9d-%d7%9e%d7%91%d7%98-
%d7%a2%d7%9b%d7%a9%d7%95%d7%95%d7%99-
%d7%95%d7%94%d7%99%d7%al%d7%98%d7%95%d7%a8%d7%99-%d7%a0/?fbclid=IwAR2bd3ul M-
30ucJzx1bFWfIAR _AYfg7g2XFa39Na8IPnkNOtm-uYkaUBRFg.

24 |d.

% |d.; Lila Margalit, Emergency Powers and Parliamentary Monitoring in the Coronavirus Crisis: Comparative
Survey, ISRAEL DEMOCRACY INSTITUTE (May 7, 2020),
https://www.idi.org.il/articles/31524?fbclid=IwAR2xdN3X_rBvEzSspcS4wmkxKagRicQxIr7A tK8tWIVpSEVOW
LYRCVtaHM.
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seemed trivial, and were treated by the Israeli Prime Minister Netanyahu as a necessary measure

to overcome the “bureaucracy” of passing legislation in the Israeli Parliament.?

Nevertheless, this massive use of emergency regulations did not go unnoticed. The
Attorney General of the State of Israel criticized the massive use of the emergency regulations,
calling to rely on primary legislation to the extent possible.2” Some members of the Israeli public
demonstrated against the use of the regulations.?® Finally, several Israeli human rights
organizations petitioned against some of those regulations, and some of those petitions were
successful in the Israeli High Court of Justice.?®

4. Nevertheless, Immigration

Inevitably, despite the pandemic, the vast emergency measures and the above-mentioned
constitutional crisis, the issue of immigration could not be sidelined in Israel, even in a time like
this.

Just like in non-pandemic days, the characteristics of Israel’s immigration policy are a big
part of the character of the state. It is easy to understand the Israeli immigration and asylum regime
if we imagine a spectrum. On one end of the spectrum there are immigrants who are included in
the Israeli society and the welfare state and receive access to status. On the other end are those
migrants who are excluded from Israel, and thus are not able to acquire status or access to the
Israeli welfare state. I will provide a short overview of the meaningful categories of migrants in
the Israeli immigration regime and explain how the challenges of the pandemic have met each of

the particular categories.

A- Jewish Migrants or Olim

% PM Netanyahu's Statement to the Media, ISRAEL MINISTRY OF FOREIGN AFFAIRS (July 2, 2020),
https://mfa.gov.il/MFA/PressRoom/2020/Pages/PM-Netanyahu-s-statement-to-the-media-2-July-2020.aspx.

27 Moshe Gorali, Mandelblit to Netanyahu: Promote Legislation to Coping with Coronavirus Instead of Emergency
Regulations, CALCALIST (Apr. 6, 2020), https://www.calcalist.co.il/local/articles/0,7340,L -3806478,00.html.

28 Toi Staff, Hundreds protest against Netanyahu, contentious emergency virus bill in Tel Aviv, THE TIMES OF
ISRAEL (June 5, 2020), https://www.timesofisrael.com/hundreds-protest-against-netanyahu-contentious-emergency-
virus-bill-in-tel-aviv/.

29 Annul Emergency Regulations Allowing Tracking Upon Citizens, ASSOCIATION FOR CIVIL RIGHTS IN ISRAEL (Apr.
6, 2020), https://www.acri.org.il/post/ __387; After Adalah’s Petition to the Supreme Court: Netanyahu Repeals
Emergency Regulations That Allowed Employers to Dismiss Pregnant Women During Coronavirus Period, ADALAH
(Apr. 17, 2020), https://www.adalah.org/he/content/view/9988.
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On the inclusive end of the spectrum are Jewish migrants and their relatives who migrate
under the Law of Return.®® The most fundamental component of Israel’s immigration laws, the
general premise of which is that “Every Jew has the right to come to this country as an oleh [an
ascender, Jewish new comer — t.k.a].”®* This notion corresponds to the nature of Israel as a Jewish
and democratic state, as proclaimed in its declaration of independence®? and in Israel’s basic
laws,*® which translates into an effort to maintain a Jewish majority.3* Under the corresponding
naturalization norms, the Nationality Law, citizenship is granted automatically to those who
immigrate to Israel under the Law of Return. Non-returnees have a limited ability to acquire

citizenship.®

After the pandemic outbreak, Israeli authorities announced an increase in the applications
for oleh status, though it is unclear how significant this increase is. Numbers ranged from a two
percent increase in Aliya to up to a fifty percent increase.*® Some have argued that the Coronavirus
outbreak is an opportunity to induce aliya — Jewish migration or return — to Israel, given the
economic crisis in many countries, which also hit some of the Jewish communities.®’ At the same
time, others provided data supporting the conclusion that aliya to Israel will actually decrease.®

This hope of potential aliya was celebrated by many in Israel. Israel, in fact, encouraged the arrival

30 Law of Return, 5710-1950, SH No. 51 p. 159.

311d. art. 1.

32 Declaration of the Establishment of the State of Israel, 1 L.S.I. 3 (1948).

33 See, e.g., Basic Law: Human Dignity and Liberty, § 1, SH No. 1391 p. 150 (according to which “[t]he purpose of
this Basic Law is to protect human dignity and liberty, in order to establish in a Basic Law the values of the State of
Israel as a Jewish and democratic state.”)

34 On the connection between being an Israeli state and maintaining a Jewish majority in Israel, see the Interim
Report of the Advisory Committee on Israel’s Immigration Policy 3-6 (Feb. 7, 2006) [in Hebrew] (copy on file with
author). This committee was appointed by the former minister of interior and headed by Prof. Amnon Rubinstein.
35 Nationality Law, 5712-1952, SH No. 95 p. 146.

3 Celia Jean, 20% Increase in Demand for Aliyah Following the Coronavirus Crisis, JERUSALEM PosT (May 21,
2020), https://www.]jpost.com/diaspora/20-percent-increase-in-demand-for-aliyah-following-the-coronavirus-crisis-
628759; 20% Increase in Demand for Aliyah Following the Coronavirus Crisis, Record Number of Olim Landed
This Morning in Israel, MINISTRY OF ALIYAH AND INTEGRATION (May 25, 2020),
https://www.gov.il/he/departments/news/aliyah 1952020; Yuri Yalon, Olim Flight from the U.S. Landed in Israel,
ISRAEL HAYOM (June 9, 2020), https://www.israelhayom.co.il/article/769323; Knesset News, Estimations of 50,000
Olim This Year, Almost Twice, and the Ministries Budgets Were Not Enlarged, KNESSET (June 16, 2020),
https://main.knesset.gov.il/News/PressReleases/Pages/press160620201.aspx.

37 Moshe Feiglin, Coronavirus Is an Opportunity to Complete the Return to Zion in a Big Aliyah Wave, HAARETZ
BLOGS (Apr. 27, 2020), https://www.haaretz.co.il/blogs/radical/BLOG-1.8799555.
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2020), https://www.bizportal.co.il/bizpoint-sponsored/news/article/781990; Avi Waxman, Of the Coronavirus
Victims: The Aliyah to Israel Decreased by 42%, THE MARKER (July 12, 2020),
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of some Jewish non-citizens, with the hope of serving them as the Jewish home. In July, the Israeli
government approved the massive arrival of thousands of Ultraorthodox students under relaxed
quarantine rules.®® This created a situation which some might perceive as an anomaly, in which
persons who are outsiders to the national community (but insiders to the ethnic-religious
community) are allowed to enter the country even at a high cost for public health, while the entry
of insiders to the national community (family members of nationals, who are ethnic-religious

outsiders by virtue of being non-Jewish) is restricted.

B - Migrant Workers

Under the Israeli immigration regime, non-Jews do not hold a right to immigrate to Israel,
and their entry to the state is restricted through the Entry to Israel Law.*® Non-Jewish persons
would typically not be able to naturalize in Israel.

Further down from the inclusive end of the spectrum we would find the category of non-
Jewish migrant workers. Since the early 1990s Israel has invited migrant workers to enter its
territories for employment in agriculture, construction, industry and care sectors for a limited
period of time.** The migrant workers comprise a significant part of the Israeli labor market and
employers became dependent on their available labor.*> Nevertheless, they are not fully included
in the Israeli society and welfare state, are largely isolated and are eligible for only a few of the
socio-economic rights and benefits that Israeli nationals enjoy access to.*® Generally speaking,
migrant workers are only rarely perceived in the fully capacity of their humanity, but rather are

perceived in terms of their labor force and their utility to their employers.

An overtly simplified perception of the best interest of the employer was the underlying
logic of all the policy measures that addressed the rights of migrant workers. Most measures
addressed the concerns of the employers in the care sector, where the intimate connection and the

pre-existing health conditions of the employers are cause for concern. Despite the mostly-closed

3% Hagai Amit, Thousands of Yeshiva Students to Be Let Into Israel, Under Relaxed Quarantine Rules, HAARETZ
(July 26, 2020) https://www.ha-makom.co.il/post-uriel-no-flights/

40 Entry into Israel Law, 5712-1952, SH No. 111 p. 354.

41 David V. Bartram, Foreign Workers in Israel: History and Theory, 32 INT’L MIGRATION REV. 303 (1998).
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(2010).
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border policy, attempts to freeze entry of labor migration were not completely successful, and
eventually the Population and Immigration Authority allowed for migrant workers who left Israel
for vacation to return to Israel, subject to quarantine requirements.** Later on, newly recruited
migrant workers were also allowed to enter Israel to work in the care sector,* and migrant workers

in the agriculture sector were also allowed to return to Israel from their vacation.*®

Various restrictions were temporarily imposed on the ability of migrant workers in the care
sector who work in nursing homes.*” One such restriction was a general prohibition on care
workers to leave the nursing home premises, except in unusual circumstances.*® Additionally,
migrant workers were subjected to daily monitoring of their health situation, and required to wear
PPA at all times.*® All considerations of the workers’ right to privacy, freedom of movement, and
autonomy®° were sidelined or utterly disregarded by both risk-averse employers and officials. As
physical distancing requirements were eased, and due to intense pressures of migrants’ rights
NGOs, eventually migrant workers were allowed to leave their workplaces to enjoy some time off.
However, they were still barred from staying in shared apartments, in which most of them had
stayed in before the pandemic outbreak.® This restriction effectively meant that migrant workers
were not able to stay outside of their employer’s house for more than a few hours at a time, since

most were not able to afford renting out their own place. In the tense and stressful situation of

4 Letter by Inbal Mashash, Foreign Workers Administration Director, Framework for the Entry of Foreign Workers
in the Care Sector Who Are Presently Staying in Vacation Outside Israel (May 20, 2020) [on file with author].

4 The Population and Immigration Authority, Announcement of the Expansion of the Plan to Allow Entry of
Migrant Workers in the Care Sector (July 13, 2020)
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23, 2020)
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coping with a global crisis of massive scale and a demanding job, this restriction was another

dimension of difficulty to an already physically and emotionally tasking situation.

C - Asylum Seekers

Further down the immigration policy spectrum are asylum seekers. Israel is currently
hosting more than thirty thousand asylum seekers, mostly from Eritrea and Sudan,®? referred to by
the government as “infiltrators”. Despite being a party to the Convention and the Protocol since
their entry into force, Israel only started conducting Refugee Status Determination (RSD) on its
own in 2009.%® Most of the asylum seekers have arrived in Israel since the middle of the first
decade of the twenty-first century through its southern, continental border with Egypt in an
undocumented manner.>* Since 2010, many of them were subjected to a difficult journey en route
to Israel, which for many included a period of time during which they were held captive by their
smugglers, tortured, raped and enslaved to extort money from their families.> In 2013, this border
became virtually impossible to cross with the erection of a border fence.

Asylum seekers enjoy a fragile status in Israel, and most are protected from deportation
under temporary collective arrangements.®>” Generally speaking, Israel has been applying various

means of exclusion on the asylum seeking population, including strict border policies;*® extended

52 POPULATION AND IMMIGRATION AUTHORITY, FOREIGNERS IN ISRAEL DATA, EDITION 1/2020 (Apr. 2020),
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term 'infiltrators' to describe the asylum seeking population, but, in our view, a more accurate term would be ‘asylum
seekers', since the latter term focuses more on the purpose of these people's arrival in Israel rather than on the way
they reached the country.

53 Before that was only partially involved in a hybrid RSD process administered by the United Nations High
Commissioner for Refugees (UNHCR). Sharon Harel, The Asylum Apparatus of Israel: The Process of Transferring
the Responsibility for Handling Asylum Applications from the United Nations High Commissioner for Refugees to the
State of Israel, in WHERE LEVINSKI MEETS ASMARA: SOCIAL AND LEGAL ASPECTS OF ISRAEL’S ASYLUM PoLicy 43
(Tally Kritzman-Amir ed., 2015) (in Hebrew).
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and-torture-eritreans-sudan-and-egypt
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HARV. J. HUM. RTs. 1 (2013).
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periods of immigration detention for those who enter in an undocumented manner;*® denial of
social and economic rights, as well as political participation;® continuous attempts resettlement
(voluntarily and forcibly) to third countries;®* geographical limitations, restricting their ability to
work or reside in certain urban areas;®? heavy taxation;®® issuance of work permit which do not
grant asylum seekers the right to vote, but include an implicit commitment to refrain from
enforcing the prohibition to employ them on the employers;® extremely low recognition rates
(0.1%);% and imposition of bureaucratic hurdles and constantly changing policies.®® These
exclusion mechanisms are deliberate with the goal of deterring asylum seekers from reaching Israel
in first place, and deterring those who do reach Israel from staying.®” As a result, the majority of
the asylum seekers are in a liminal situation in which they are physically present but legally absent
and, in the foreseeable future, they have no chance of obtaining a stable civil status that will allow
them to plan their future, build their lives, or settle down. The Israeli asylum regime has been the
subject of critique by the UNHCR, Court, academia, and administrative bodies, among others.%®
This liminal situation had direct economic implications on the asylum seeking communities
even before the pandemic. Not only were asylum seekers struggling to find non-precarious

employment due to their status, but they were also facing a financial struggle, mostly due to the

%9 Yonatan Berman, Detention of Refugees and Asylum Seekers in Israel, inWHERE LEVINSKI MEETS ASMARA: SOCIAL
AND LEGAL ASPECTS OF ISRAEL’S ASYLUM PoOLICY, supra note 53, at 147.
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seekers
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so-called “deposit law”.%° The law required asylum-seekers to “deposit” one-fifth of their salaries
each month with the state and made these salaries available only upon their departure from the
country. In addition, under the “deposit law” employers were required to transfer additional sixteen
percent of the salaries to the deposit — instead of paying an equivalent amount on the benefits they
were eligible to receive from their employers according to Israeli employment laws. This
imposition on the already-low salaries of asylum seekers has already jeopardized their stability. "
The constitutionality of this law was challenged by a coalition of human rights organizations in a
petition to the Israeli High Court of Justice shortly after the law entered into force in May 2018.7

But due to massive furloughs and business closures among asylum seekers, poverty
approached a scope that could no longer be alleviated by community mutual aid mechanisms. "2
Many of them worked in the restaurant industry, which suffered a significant blow when physical
distancing requirements were put in place.” They were not eligible to many of the welfare benefits
which are extended to nationals. Their severance payments were not made available, since, as per
the “deposit law”, employers transfer severance pay of asylum seekers into the “deposit”, even in
this situation during which it was clear that leaving Israel is not a viable option in the foreseeable
future.”*Many asylum seekers were struggling to find adequate housing to quarantine in, as many
of them lived in overcrowded, poorly ventilated shared spaces.” Having lost their employment,

they have also lost their health insurance, and were not eligible for services of the national health
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care system, which, despite its claim to be universal, was limiting services only to citizens and
residents.”

This crisis in the asylum seeking communities did not go unnoticed. The Israeli government
considered in April 2020 relaxing measures of economic pressure to push asylum seekers out of
Israel in order to address the emergency situation, but was hesitant to legislate the amended
regulations necessary to relieve the pressure off the asylum seeking population, for fear of political
dissatisfaction of its base.”” The main concern was that this measure will be perceived as a
normalization or acceptance of the presence of asylum seekers in Israel, in contrast to the wide and
intensive efforts to exclude them.®

As in the past, the Israeli High Court of Justice, became once again an important institution
in which migrants’ rights NGOs challenge governmental policies. The Court, on the one hand, was
well experienced in judicial review in emergency situations, and, on the other hand, gained
reputation (and suffered loss of legitimacy in the Israeli public) for repeatedly nullifying aspects
of the immigration policies when those defied constitutional human rights obligations.” It is in
this particular legal-political climate that the High Court of Justice issued its decision to strike
down parts of the “deposit law” as unconstitutionally violating the right to property of asylum
seekers in a disproportionate manner.®° In the closing paragraph of her opinion, Chief Justice
Hayut, who wrote the majority opinion in this case, mentioned that the Court stands behind its
holding as a general matter, but that the pandemic outburst and its economic implications on this

disempowered population give additional force to the decision.?!
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Interestingly, the Court’s decision received little news coverage and public attention®” and
thus infringed the Court’s legitimacy to a minimal degree. In the last few years the Court has made
continuous, seemingly conscious attempts to preserve its legitimacy and appear to be respectful of
sovereign decisions in the realm of immigration. In this case, whether intentional or not, it was
probably an institutionally solid strategic move on the Court’s end to publish the decision in the
height of the pandemic. This way, its decisions managed to fly under the radar of the majority of
the population in Israel, and — to some extent —the Israeli government and parliament, which were
too busy dealing with the pandemic and the constitutional crisis. Additionally, the decision
received additional publically-needed justification, in light of the dire situation and the immediate
need to alleviate the pressure off the asylum seeking communities. To some extent, the
constitutional crisis in Israel and the emergency situation triggered by the pandemic have
paradoxically made it possible to protect the rights asylum seekers in an otherwise challenging
environment. The bigger questions of the lack of access of asylum seekers to the Israeli welfare
state was not fully addressed yet by either the government or the Court, and thus asylum seekers

continue to struggle even after the decision of the Court.

D — Palestinians

On the far end of the spectrum is the most excluded population: Palestinian migrants.
Shortly after the 1967 war, during which Israel occupied the West Bank and Gaza, Israel started
allowing Palestinians from these occupied territories to come into Israel as frontier workers.®
While their employment in Israel was often restricted for various political and security related

reasons, the ability to employ Palestinians became an important feature of the Israeli economy.®
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Similarly, the income generated from employment in Israel constitutes an important contribution

to the Palestinian economy.®

For many years, Palestinians who used to reside in what is now Israel prior to its
independence and their descendants had a very limited ability to acquire citizenship, since those
who fled Israel before or during the 1948 war®’ were ineligible for citizenship. Perhaps most
importantly, the possibility of naturalization for Palestinians and enemy nationals, even for the
purpose of family reunification, has been almost completely blocked by temporary legislation,
which has been renewed over the course of 18 years, but for rare and exceptional circumstances.%®
Despite judicial challenges to the legislation, it was upheld twice by a slim majority in the Supreme

Court.®

Palestinians are also most likely to lose their citizenship status, since one of the grounds
on which citizenship may be revoked is entering into enemy countries or acquiring citizenship in
one of those countries, in which many of the Palestinian citizens of Israel have family ties or other
affiliations.° Calls for broadening the authority to revoke the citizenship of Palestinians are often
heard within the judicial process or the public debate,®® and the few rare occasions on which
citizenship has been revoked involved Palestinian citizens.®? It should also be noted that a

significant number of Palestinians do not have citizenship status, but rather hold an inferior
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residency status, which they can easily lose if they relocate, even temporarily, to another country®®
and which carries only limited rights and partial participation in the Israeli welfare state. To put it
differently, Israel’s immigration and citizenship regime are engaged in the exclusion and

“othering” Palestinians.

When it comes to migration for employment, Palestinians — as frontier workers — are even
more excluded than the other migrant workers, as they are not eligible for some of the (few) rights
protections that are afforded to migrant workers and expected to receive them at their homes. It is
therefore interesting how lIsrael approached the issue of employment of Palestinians during the
Coronavirus outbreak. At the peak of the pandemic outbreak, when Israelis were asked to shelter
in place and borders were by and large closed, Israel imposed a closure on the West Bank and
Gaza.*® It also placed restrictions on Palestinian workers, allowing them to continue working in
Israel but prohibiting their return to their homes for several weeks at a time.®® To some extent, the
prohibition to return home turned Palestinian frontier workers to migrant workers and was
somewhat counterintuitive. It ran against the decades of efforts to exclude Palestinian workers and
make them as temporary, as excluded and as disposable as possible. Yet this measure allowed for
Palestinians to have a longer presence than usual in Israel. Aiming to protect the Israeli public, this
step also protected the Palestinians, who reported that a significant number of those tested positive
for COVID-19 contracted the virus during their employment in Israel.>” At the same time, this
forced people to make a tough choice between providing for their families or staying with them in
a tense and challenging time. Additionally, the requirement from Palestinian workers to remain in
Israel was not accompanied by any form of inclusion in the Israeli welfare state. Thus, amidst this

global health crisis, Palestinians were not offered either access to the national healthcare system,
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nor were their employers required to provide health insurance for them.®® The result was that
Palestinians who were suspected to have contracted the virus had no recourse in Israel, and were
dumped by their Israeli employers, in an act triggered by fear and disregard, next to checkpoints,
at the hope that they would be picked up by Palestinian ambulances.**Additionally, employers
were not held to any significant standard regarding the type of housing they need to provide, and
the immediate result was that workers often resided in their work places.’® Generally speaking,
there was no authority overseeing the employment conditions and access to rights of Palestinians

workers in this tense time.1%!

This practice was challenged in a petition to the Israeli High Court of Justice, requiring that
Palestinian workers be provided adequate housing, health insurance.%? Additionally, the petition
required monitoring of the conditions of the Palestinian employees.*%®In response to the petition,
the government issued emergency regulations, requiring provision of health insurance, setting
clear guidelines for physical distancing and adequate housing standards.* In addition, employers
were instructed to refrain from confiscating identity documents of their employees, which was
previously required, allegedly by mistake, since it is illegal according to Israeli law.'%®
Nevertheless, it seems that enforcement of these regulations is partial at best, and Palestinians

continue to face difficult challenges during their employment in Israel. %
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5. Conclusion

This paper is written as the number of persons tested positive for the Coronavirus is rapidly
increasing in Israel. Though initially able to respond quickly and “flatten the curve” in the spring

of 2020, Israel has become quite vulnerable to the pandemic come summer 2020.%

It is often true that through examination of immigration policy — a policy directed at
vulnerable persons on the edge of society — we learn a lot about the society as a whole. It is also
true that we can learn a lot about a society by looking at its operation in crisis mode. Both of those
elements are demonstrated in this paper. The pandemic management did not focus on immigration,
but inevitably touched it. It touched it in a way that to some extent builds on the existing approach
to the different categories of migrants. Arrival or even expression of desire to arrive of Jewish
migrants was celebrated, despite the lack of data on the scope of the phenomenon, and even though
some of those arriving were sick or on the brink of destitution — and to some extent because of
that. This was seen as a fulfillment of the raison d’etre of the state of Israel — to be a home for the
Jewish population of the world. Absorption agencies were prepared, planning for those arrivals.
Israel seemed willing to pay a public health and economic price for allowing the arrival of

additional Jewish immigrants.

The treatment of non-Jewish migrants was impacted by the government through a different
sort of calculus, with a single focus on the immediate, over-simplified perception of utility to the
Israeli employers and the Israeli economy, and little attention to the needs and rights of the
migrants. Emergency regulations and responses were hastily done, without sufficient thought
given to their broad implications. Thus, migrant workers were required not to leave the nursing
homes they work in out of concern for their employer, and in an effort to prevent spread of the
virus in nursing homes, but without sufficient thought to the psychological impact of such
restriction, and how that would impact the quality of care provided to the elderly employers. Only
a negotiation with the migrants’ rights NGOs brought to an easement of the restrictions.
Negotiations with employers ended up with gradually opening possibilities for migrant workers to

return to working in Israel or to arrive to work in Israel for the first time.
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Asylum seekers were largely neglected, untouched, and forced to be self-sufficient in a
situation in which they had no access to employment. Their neglect in this difficult situation was
challenging for the communities, and ultimately backfired as their inability to shelter-in-place in
an adequate manner translated into growing number of contractions of COVID-19 in the asylum

seeking communities. %

Palestinian workers were required to almost immediately make a decision to stay in Israel
in order to continue their work, but no adequate thought was given to their safety or health
situation, or to the issue of their need for housing. In this case too, the negotiations with the NGOs
and the pressure of a Court decision resulted in the enactment of regulations to address all of these
matters. This oversight was perhaps a result of the constitutional crisis in Israel, or just a result of
the many challenges of managing this situation. But to some extent, this oversight reflects the
perception of non-Jewish migrants in terms of their labor market contribution, rather than in terms

of their complex, rich and demanding humanity.

Through the management of the pandemic, the volatile nature of Israeli immigration policy
was exposed. It is a policy formed in response to pressures from employers, NGOs and Courts, in
a dispersed, incoherent manner. In a country that does not have a codified immigration law, this is
a well-expected and well-known dynamics. Interests in exclusion were sometimes outweighed by
economic, religious, and health considerations, whereas in other time they weren’t. Most of the
decisions were done absent a public debate, through regulations, memorandums and procedures,
without parliamentary supervision. The responsive, erratic, changes immigration policy occurred
in a time in which predictability and organization were crucial for economic planning in a crushed
economy; human rights preservation in a country undergoing a constitutional crisis; and public

health management in a world dealing with a global pandemic, and are a cause for concern.

At the same time as the policies during the pandemic have thus far been in line with those
taken with respect to the different groups of migrants, the pandemic presented to be an opportunity
to alter some fundamentals of the Israeli immigration regimes. In its shadow, the Court felt
confident enough to strict down the unconstitutional “deposit law”, which also violated asylum

seekers rights under international law, without suffering from a significant loss of legitimacy.
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Additionally, the pandemic brought a historic change to the employment patterns of Palestinians
in Israel, turning frontier workers to migrant workers and allowing them some access to the Israeli
welfare state. It remains to be seen to what extent some of those alterations will institutionalize for

the long-term.



