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Nature of reform to animal welfare legislation in Australia has commonly been attributed to increasing alignment with the ‘communities’ expectations’, implying that the community has power in driving legislative change. Yet, despite this assertion there has been no publicly available information disclosing the nature of these ‘expectations’, or the methodology used to determine public stance. However, based on previous sociological research, as well as legal reforms that have taken place to increase maximum penalties for animal welfare offences, it is probable that the community expects harsher penalties for offences. Using representative sampling of the Australian public, this study provides an assessment of current community expectations of animal welfare law enforcement. A total of 2152 individuals participated in the survey. There was strong support for sentences for animal cruelty being higher in magnitude (50% support). However, a large proportion (84%) were in favour of alternate penalties such as prohibiting offenders from owning animals in the future. There was also a belief that current prosecution rates were too low with 80% of respondents agreeing to this assertion. Collectively, this suggests a greater support for preventing animal cruelty through a stronger enforcement model rather than punishing animal cruelty offenders through harsher sentences. This potentially indicates a shift in public opinion towards a more proactive approach to animal welfare, rather than a reactive approach to animal cruelty.
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1 Introduction

As sentient beings (Mellor, 2019), animals are afforded legal protection through animal welfare legislation. Underpinning this protection are societal values which deem that animals’ interests in avoiding pain and suffering are morally relevant and worthy of consideration (Ohl and van der Staay, 2012). In practice, this means governments will generally legislate in the public interest when it comes to animal welfare (Nurse, 2016), making community expectations and opinions a major driver for legislative change. This has been observed in a number of Western countries, with several countries in the European Union reforming animal welfare legislation to align with public opinion (Bennett et al., 2002; Veissier et al., 2008; Vecchio et al., 2020), along with the United States (Mayer, 2002; MacArthur Clark et al., 2019) and the United Kingdom (Nurse, 2016) as some examples. These reform efforts are in concert with increasing public concern regarding matters of animal welfare, implying that policy makers are cognizant of changing public attitudes and willing to consider these attitudes when making domestic legislative decisions (Stimson, 1999; Erikson et al., 2002; Stimson, 2004). In line with this global trend, there have been a range of recent reforms to the state-based animal welfare acts (AWAs) in Australia. At least one driver for reform in this area appears to be a desire to align the objectives of the legislation with the expectations of the community (Geysen et al., 2010; Morton et al., 2018). This is evident from the referrals to public opinion made during the consultation process for animal welfare law reform efforts, some examples include:

  “Extensive consultation took place with the general public and relevant organizations over the suggested amendments to this bill to ensure that appropriate measures for the welfare of animals were enforced through the proposed legislation … The proposed changes to this bill reflect the public’s concerns” (South Australian Legislative Council, 2007).

  “The Bill is necessary to meet community expectations and provide a modern legislative framework for dealing with animal welfare issues … Such legislation is one means of demonstrating to the community that Queensland meets community and market expectations in relation to animal welfare” (Queensland Government, 2001b).

The state of Victoria has entered the early stages of a reform proposal for the relevant animal welfare act, with one goal being to “meet community expectations” (p.9; (Victorian Government, 2020b). Yet, in spite of these referrals to community expectations or concerns, the Australian jurisdictions often fail to disclose the nature of these expectations (Geysen et al., 2010), and when community engagement reports are released they often fail to divulge information on sampling and recruitment, making it impossible to assess the representativeness of the data from the community’s perspective, as an example see the Victorian Government’s engagement summary report (Victorian Government, 2021). In addition, findings from such reports are likely heavily subjected to social desirability bias, whereby the public provide responses they believe will be favored by others (Lai et al., 2021). Furthermore, in the absence of direct request to do an engagement survey, only a relatively small proportion of citizens will contact their local government representative (also known as Members of Parliament) when concerned about matters of animal welfare, with those that do often feeling most strongly about the need for legislative change (Tiplady et al., 2013). This leads to a further potential bias around the nature of community expectations.

A key focus of animal welfare law reform has been on penalties within acts, with referral to public opinion being cited as responsible for substantial increases to maximum penalties for offences in some state-based AWAs (Queensland Government, 2001a; South Australian Government, 2008; Victorian Government, 2012; Australian Capital Territory Government, 2019; Northern Territory Government, 2020; Victorian Government, 2020a). In spite of the previous criticism, this particular trend does align with community opinion found from sociological research conducted in the last two decades which has established that the community are largely in favor of harsher penalties, often in the form of custodial sentences (Allen et al., 2002; Taylor and Signal, 2009). Maximum penalties, in the forms of custodial sentences and monetary fines, have been argued to provide insight into the legislative intent behind AWA reforms enaction (Morton et al., 2020) in that reform efforts resulting in higher maximum penalties implies the intention of parliaments to “get tough” on animal welfare offenders, and sends a message to the community that animal cruelty will not be tolerated (Morgan, 2002; Sankoff, 2005). However, based on the limited case analyses in Australia it is likely that the maximum penalty increases are failing to translate into increased court sentences (Morton et al., 2018). Parliamentary setting of maximum penalties and sentencing in court are two separate processes; parliamentarians set the maximum penalties laid out in acts, and the court system, through judicial officers, will determine the specific sentence within the set penalty range. Therefore, on the surface it would appear that the court system is failing to consider the legislative intent, hence failing to meet ‘community expectations’. Yet on deeper analysis the complexities of case sentencing become apparent. Courts are bound by rules; they are bound by previous court determinations, known as the doctrine of precedent (Cook et al., 2009), and must adhere to sentencing principles outlined in sentencing legislation (Schreiner, 2005). These rules prevent the overuse of the publicly favored prison sentences (through sentencing legislation) and favor an incremental and slow progression in change to penalties (through the doctrine of precedent), thus generally preventing large increases to the magnitude of penalties handed down for offences. Hence, the complexities of case sentencing make it impossible to produce the immediate jump in penalties that the community may be expecting.

There is evidence that judicial officers are aware of legislative intent behind increasing maximum penalties, for example a South Australian Magistrate commented regarding sentencing for the case of RSPCA SA v Crisp (2010):

  “…where the maximum financial penalty was raised from $10,000 to $20,000, the fact that Parliament did that reflects the concern of the community as to the ill treatment of animals. It is a matter which the community … regard as being something that should be severely punished”

However, as suggested by a New South Wales Magistrate, the potential of alignment between community expectations and court determinations is debatable (Schreiner, 2005). The criminal justice system will likely always lag behind community expectations. Given this lag, as Sankoff (2008) noted it is important to measure a social justice movement’s progress to ensure its foundations are still applicable to today’s society. Considering there is no publicly available information on the exact nature of the Australian communities’ expectations, upon which parliamentarians have come to rely, this study herein assumes that the ‘expectations’ relate to harsher penalties for animal cruelty offences. This will practically be reflected in increases in the length of custodial sentences and the monetary value of fines. Using representative sampling of the Australian public, this study provides quantitative data on current community opinions towards penalties for animal welfare offences. As a secondary aim, given the uniqueness of the AWA enforcement model whereby a non-governmental organization (NGO) carries the bulk of the enforcement burden (Morton et al., 2020) in lieu of individual government-funded agencies (ie. state or federal police forces), we also gathered public opinion on multiple components of this enforcement model. This included public reporting of animal cruelty and inspectorate investigation of reports. The findings of this research allow us to gauge alignment between AWA reform efforts and current community expectations and provide information on the Australian public’s viewpoints to inform policy makers in the future.



2 Materials and methods


2.1 Ethical statement

This research was approved by the Human Research Ethics Committee of the University of Adelaide (H-2020-241) and conducted in accordance with the provisions of the National Statement on Ethical Conduct in Human Research (National Health and Medical Research Council, Updated July 2018). All participants provided informed consent prior to taking the survey and had the option to withdraw their responses prior to completion.



2.2 Recruitment

An online survey was developed and distributed nationally throughout Australia using the software and distribution company, Qualtrics (Qualtrics, Provo, UT). Participants were recruited from Qualtrics’ actively managed research panels, whereby they were invited to participate via email or opted to involve themselves after signing into a panel portal. Email invitations were kept general without the inclusion of specific details about the survey’s content to avoid any self-selection bias. All invitations included an anonymous link to the online survey, as well as informing the participants that the survey was for research purposes only and the approximate length of time for completion of the survey.

A representative sample size of the adult (18 years old and over) Australian population was calculated based on a population estimate of 20 million with a 95% confidence interval and a 2.0% margin of error. This equated to a sample size of 2401 participants. In order to obtain a representative sample of the Australian population, participants were selected and balanced based on predetermined demographic quotas relative to the overall Australian adult population for age, gender and location from each state and territory in Australia. Participants were only eligible to participate if they were over the age of 18 years and a current Australian resident. Data collection spanned eight weeks from 18 June 2021 to 20 August 2021. A total of 2534 responses were collected and reviewed by Qualtrics for completeness and authenticity, which deemed 2152 responses suitable for analysis. The completion rate of the survey was 84.9%.



2.3 Questionnaire design

The survey questionnaire was designed to investigate public opinion towards discrete components of the animal welfare law enforcement process, beginning with the reporting stage and ending with prosecution outcomes. The survey was broken into four components (refer Supplementary file). The first component included 13 screener questions, which included detail of respondents’ age, gender, state/territory location within Australia, ethnic origin, education and occupation, experience in the legal field and animal ownership status. The remaining survey components contained 22 opinion-based questions on the animal law enforcement process, these questions were separated into three discrete components: reporting of animal cruelty, case investigation, and the court process.

Questions pertaining to reporting cruelty focused on public opinion on common terminology used in AWAs such as ‘animal’ and ‘cruelty’, as well as ranking their overall confidence in reporting to the correct authority. Investigation related questions considered public opinion of enforcement authorities, educational interventions in lieu of prosecution, and overall opinion on nationwide investigation and prosecution rates from RSPCA Australia’s 2019/2020 annual statistics (RSPCA, 2021). Finally, the court process questions focused on public opinion surrounding the imposition of penalties, the seriousness of animal cruelty per utility group (companion, farm, native and pest), prohibition orders and overall opinion regarding sentencing outcomes. Questions were designed to elicit public opinion, rather than knowledge, and were presented in the form of multiple-choice questions or Likert scale responses. Time to complete the survey averaged 8.5 minutes.



2.4 Statistical analysis

All data analyses were conducted using IBM SPSS Statistics (IBM Corp, Armonk, NY). Data were cleaned to remove any incomplete responses. Descriptive statistics were used to visualize spread of responses. Chi-squared tests were used to examine associations between responses and demographic groups for categorical data. Normality tests identified the continuous data as non-parametric. For this reason Kruskal-Wallis and Mann Whitney U tests were used to examine the association between reporting confidence responses and demographic groups (age, gender, location, and animal ownership). As there were more than two categorical independent groups within age demographics, a Kruskal-Wallis test was applied, whereas Mann Whitney U tests were utilized for the remaining demographic variables as there were only two groups within each. Participants that responded with ‘prefer not to say’ for any of the demographic questions were removed from the dataset when analyzing for demographic associations, hence each variable has a different sample size.




3 Results


3.1 Participant demographics

A total of 2152 individuals participated in the survey, with 53.5% identifying as female, 44.1% as male, and 2.4% as a third gender or other. Participant age ranges were 18-34 years old (35.8%), 35-44 years old (17.9%), 45-54 years old (15.0%) and 55+ years old (31.3%). The majority of participants lived with or owned an animal (66.0%) and described their residential location as urban (74.1%), with the remainder as rural (20.5%) or undisclosed (5.4%). This survey collected data from all Australian states and territories, with 32.0% of responses from New South Wales, 26.0% from Victoria, 20.1% from Queensland, 9.5% from Western Australia, 7.3% from South Australia, and the remaining 5.1% combined between Tasmania, Northern Territory, and Australian Capital Territory.



3.2 Animal status

From the entire sample (n=2152), 87.5% of participants when asked at the commencement of the survey believed animal cruelty was illegal, whereas 6.8% believed it was not illegal and 5.7% did not know. When asked what species of animals should be awarded legal protection from cruelty (Figure 1), the most common responses included the mammalian species, being dogs (88.9%) and kangaroos (82.0%). Birds (78.1%), reptiles (lizards; 64.7%) and amphibians (frogs; 58.8%) were common responses, followed by aquatic species, being cephalopods (octopuses; 54.0%), fish (48.3%) and crustaceans (crabs; 44.7%). The two invertebrate species included in the question evoked vastly different responses, with 43.7% agreeing bees should be protected from cruelty, in comparison to the 4.7% who selected flies. Participants were not informed that animal welfare laws commonly define ‘animal’ as any member of the vertebrate family (excluding human beings), with variable inclusion of fish, cephalopods and crustaceans dependent on the jurisdiction (Morton et al., 2021).




Figure 1 | Percentage of respondents that believed named species should be awarded protection from cruelty. As multiple response options were available for participants, “all the above” responses were removed from the sample, giving a sample size of n=954. “Which of the following species do you think should be protected from cruelty?”.



Participants believed it was most important for the criminal justice system to take animal cruelty seriously when the victim was a companion animal (65.0% extremely important; 22.8% very important) (Figure 2). Native animal cruelty was also ranked highly within the sample (61.8% extremely important; 23.0% very important), followed by farm animal cruelty (49.5% extremely important; 29.2% very important). Australian pest species (e.g., rats and camels) ranked lowest (25.8% extremely important; 25.6% very important), with a cumulative percentage of 27.9% participants selecting it was of minimal importance to take cruelty towards them seriously (14.4% slightly important; 13.5% not at all important).




Figure 2 | Percentage ranking of importance for the legal system to take cruelty seriously based on animal species involved (n=2152). “How important do you think it is for the legal system to take animal cruelty seriously when the animal is a [companion, native, farm, or pest animal]?”.





3.3 Enforcement

When asked which enforcement agency would be best suited to enforce animal welfare law (Figure 3), the most common response from participants was a new government department dedicated solely to animal welfare enforcement (39.8%). There was a slight difference between preference for an existing government agency (25.4%) or a private charitable organization (23.0%) to carry out enforcement. Police were the least selected option (11.8%). The questionnaire did not inform participants that the common enforcement agency in Australia is a private charitable organization. In terms of acceptable outcomes in the event of cruelty, the majority of participants believed that officers of the legal system should decide the outcome of the case (46.1%), rather than having a direct preference towards punitive action in the form of custodial sentences or monetary fines (29.5%) (Figure 4). Participants also had the option to select an educative response, where the enforcement agency works with the owners to improve the situation, rather than proceeding with prosecution (24.4% response).




Figure 3 | Enforcement agency preferences of respondents (n=2152). “In your opinion, which organization should enforce animal welfare law?”.






Figure 4 | Percentages of responses towards alternative enforcement outcomes for animal cruelty investigations (n=2152). “Do you think owners should be educated or punished when animal welfare issues occur (e.g. not taking your sick animal to the vet)?”.



Participant responses towards the use of court orders prohibiting persons found guilty of animal cruelty from owning animals were positive (Figure 5), with the majority of participants (63.6%) strongly in favor of prohibition orders. A large percentage of participants (20.4%) were also in favor of prohibition orders; however, they selected the less strongly worded answer being ‘probably yes’, rather than ‘definitely yes’. A smaller group (13.7%) believed that prohibition order use should depend on the specific case of animal cruelty, whilst cumulatively 2.3% of participants were not in favor of prohibition orders. Participants were not informed that prohibition orders are commonly used at the discretion of the sentencing court in Australia for offenders found guilty of an animal welfare offence.




Figure 5 | Reponses (%) towards ban of animal ownership when offenders are found guilty of animal cruelty (n=2152). “If someone was found guilty of animal cruelty, do you believe they should be banned from owning animals?”.





3.4 Demographic associations


3.4.1 Reporting confidence

Participants ranked their confidence in reporting animal cruelty to the appropriate agency on a 100-point scale (with 0 being not confident at all and 100 being extremely confident). Given the non-parametric nature of the data, the median ranking was 71, with an interquartile range of 42 (Q1 = 50; Q3 = 92). Confidence rankings were analyzed against demographic variables age, gender, location, and animal ownership (Table 1), where participant gender and animal ownership status had a significant relationship with reporting confidence.


Table 1 | Association between demographic variables and reporting confidence.



A Mann-Whitney U test was conducted to determine if there were differences between genders (male/female), location (urban/rural) and animal ownership (yes/no). The level of confidence of participants in reporting animal cruelty was highly significant between participants that owned an animal compared to those that didn’t (P<0.001) (Figure 6A). The median responses differed greatly between owners (median = 75; IQR = 48) and non-owners (median = 64; IQR = 42). Animal owners selected rankings of 100 more frequently than non-owners causing an increased interquartile range. Gender was significant (p-value = 0.046), and the median responses between males (median = 71) and females (median = 72) only differed by a single ranking score (Figure 6B). The interquartile range for the female responses (IQR = 48) was slightly higher in comparison to the males (IQR = 40), which was due to a greater number of females selecting ranking scores of 100, in comparison to males. There was no significant difference between those respondents that live in an urban or rural location (P=0.404).




Figure 6 | Box plots showing the significant relationship between reporting confidence and the demographic variables of gender (A) and animal ownership (B); p-value < 0.05. “Do you feel confident that you know how and where to report animal cruelty?”.





3.4.2 Prosecution rate

Overall, 79.6% of participants believed that more investigations of animal cruelty should be prosecuted in court, whilst 17.2% believed it depended on the circumstances of the case and 3.2% responding with no change was needed. Participants were informed that in the 2019/2020 financial year a total of 58,487 investigations were conducted nationally in Australia by state-based RSPCAs and of those investigations 376 prosecutions were finalized in court. This information was based on the RSPCA Australia’s 2019/2020 annual statistics (RSPCA, 2021). Reponses were analyzed against demographic variables with the finding that all variables had a significant relationship with a desire for prosecution (Table 2). The nature of the associations are elaborated on below (Figure 7).


Table 2 | Association between demographic variables and opinion towards prosecution rates.






Figure 7 | Percentages showing the significant relationship between opinion on prosecution rates and the demographic variables of age (A), gender (B), residential location (C) and animal ownership (D); p-value < 0.05. “In your opinion do you think more animal welfare investigations should go to court?” based on a 0.6% prosecution rate from 2019/2020 financial year data.



A chi-square test of association was conducted to determine whether there was a significant association between prosecutorial action, and age, gender, location and animal ownership. Gender differences around prosecutorial opinion were found to be highly significant (Table 2; P < 0.001; Figure 7B), with females responding more commonly with ‘definitely yes’ (female 63.3%; male 47.7%) and males responding more neutrally with ‘it depends’ (female 12.3%; male 20.8%). There was a statistically significant association with age group where the 18-24 year age group had the highest percentage of ‘definitely yes’ (65.0%), whilst ages 65+ years had the lowest percentage (46.6%). However, when comparing the ‘definitely yes’ and ‘probably yes’ responses, all ages had a response rate of approximately 80%. A response of ‘it depends’ was more common amongst older participants, whilst all ages only had a small proportion of ‘no’ responses (approximately 2.0% of each age range). Finally, animal owners responded more strongly (definitely yes 59.7%) than non-owners (definitely yes 46.6%), and non-owners had a high proportion of ‘it depends’ responses (owners 13.5%; non-owners 23.9%).



3.4.3 Sentencing outcomes

In total, 49.8% of participants believed the penalties handed down in court for animal cruelty offences needed to be harsher, whilst 27.2% believed that the sentence should depend on the individual circumstance of the case, 17.8% believed that the current sentences are appropriate, and 5.2% thought they were too harsh. Participants were informed that previous South Australian research has shown that on average 10% of the maximum penalties are used in court, which would equate to approximately a 4 month imprisonment sentence (Morton et al., 2018). Relationship between responses and demographic variables is shown in Table 3, where gender, age and animal ownership were found to be significant factors (p-value <0.000) and residential location had no significant relationship with response.


Table 3 | Association between demographic variables and opinion on sentences for deliberate animal cruelty.



The significant associations between age (A), gender (B) and animal ownership (C) and responses toward sentencing outcomes are shown in Figure 8. A higher proportion of females believed that the penalties needed to be harsher (59.9%) in comparison to males (40.6%). There were no differences between the proportion of males and female who believed that the penalties were appropriate. However, a higher proportion of males believed that the penalties should depend on the individual circumstance (32.5%) in comparison to females (20.7%). Younger participants commonly believed penalties should be harsher in comparison to older participants. Whilst responses of ‘it depends’ were more common amongst older participants. There were minimal differences between the proportions of ‘it’s appropriate’ responses. The 45-54 year age group had a higher proportion (8.6%) of ‘too harsh’ responses. Participants who owned animals responded more commonly with ‘needs to be harsher’ (54.9%) in comparison to non-owners (41.3%), and non-owners had a high proportion of ‘it depends’ responses (34.7%) in comparison to animal owners (22.5%).




Figure 8 | Response percentages showing the significant relationship between opinion on sentences for animal cruelty and the demographic variables of age (A), gender (B) and animal ownership (C); p-value < 0.05. “Previous research has shown that the average penalty for this type of offence [deliberate animal cruelty causing serious harm] is 4 months imprisonment; do you think this is appropriate and sufficient?”.







4 Discussion

This study aimed to gain a more comprehensive understanding of the undisclosed, yet heavily referred to “community expectations” around animal welfare law objectives in Australia. In contrast to previous research, which suggests that the community view harsher penalties as favorable, our results suggest that the community favors increasing the number of prosecutions, rather than the magnitude of sentences. When considered with our other findings that there is some degree of trust in the legal system to make decisions on penalties and that there is strong support for prohibiting offenders found guilty of AWA offences from owning animals, the implications are that the Australian public care more about the prevention of animal cruelty through a strong enforcement model, rather than an inflexible punitive approach after cruelty has occurred. Thus, public opinion could be shifting towards a more proactive approach to animal welfare enforcement rather than a reactive, punitive approach to animal cruelty. The remainder of this paper will discuss these findings in line with previous research and provide further commentary about what these expectations could mean for the Australian animal welfare legal system specifically, and common law countries more generally.


4.1 Public supportive of judicial officers’ decision-making around penalties

Much of our findings are in line with previous research identifying that the Australian public are supportive of harsher sentences for animal welfare offences. The previous survey of Taylor and Signal (2009) found that approximately 60% of respondents believed the current penalties for deliberate companion animal cruelty were not strong enough. However, there are some differences in design between the two studies, with Taylor and Signal (2009) not defining whether ‘penalties’ relate to the maximum penalties written in legislation or the penalties handed down for offences in court (as we have referred to as ‘sentences’), which in practice are vastly different. In the federated Australian system, each state and territory has set differing maximum penalties for both duty of care breaches and deliberate cruelty. However focusing solely on deliberate animal cruelty the maximum ranges from 2 years in prison to 5 years (see Morton et al. (2021) for a detailed account of all custodial and monetary maximums in each Australia jurisdiction). However, the sentenced penalty is often significantly lower. Our previous research analyzing case sentences in South Australia has shown that on average 10% of the maximum penalties are being used in court (Morton et al., 2018). Furthermore, Taylor and Signal (2009)’s study specifically focused on companion animal cruelty, whilst ours remains more general. In our study, fifty percent of respondents believed that the current sentences for deliberate animal cruelty were not harsh enough. However, the 50% remainder then either believed that the current sentences handed down for offences were appropriate, or that they should depend on the circumstances of the case. This finding may reflect an appreciation for the complexity of sentencing and the nuanced approach applied by the courts. Paired with the finding that a higher proportion of our sample believed that the legal system should decide the outcome of the case, rather than having a direct preference towards punishment in the form of custodial sentences or monetary fines, this is suggestive that the Australian public have a level of trust in the criminal justice system around sentencing in this area of law.

Given the complexity of case sentencing (Markham, 2009), this purported trust in the legal system is likely favorable for society; as expressed by a New South Wales Magistrate:

  “If the courts were to adopt a populist approach and seek to satisfy the community outrage as often whipped up by various arms of the media at the expense of doing justice, then the community as a whole suffer” (Schreiner, 2005).

However, this does make the common referral to reform being based on community expectations perplexing as this would suggest that the arms of government may be out of step with each other. Alternatively, there could be political reasons at play. Political science literature suggests that policy makers who fail to declare themselves tough on crime are taking big electoral risks (Hough, 2003), thus by publicly announcing that ‘community expectations’ are driving the AWAs increased punitive power, it creates popularity for parliamentarians and increases their chances of re-election. This potentially makes the AWA reform efforts largely ‘symbolic gestures’, rather than practical tools to increase sentences in court (Morton et al., 2021), and tends to direct blame towards the court system rather than the parliamentary process. In addition, policy makers are more interested in generalized, aggregated trends in public preferences, rather than specific preferences relating to targeted policy areas (Stimson, 1999; Erikson et al., 2002; Stimson, 2004). In other words, policy makers are leading the public “in particulars by following [it] in general” (Stimson, 1999), likely meaning that specific ‘community expectations’ relating to animal welfare law are not driving the increases to AWA’s maximum penalties, instead a generalized public desire toward greater punitiveness in law is being considered (Pickett, 2019).

Public criticism of fines and imprisonment sentences for criminal offences likely stems from a lack of understanding of the criminal justice system (Pickett et al., 2015), and the alternative forms of penalties available. In addition, access to information on sentencing, usually delivered by various sectors of the media, further consolidates public opinion that sentencing is too lenient (Hough, 2003). Consequently, this makes fines and imprisonment the easiest forms of punishment to envision by the public (Bernuz Beneitez and María, 2022), and criticize when unhappy with a court’s determination. In reality, court determinations are driven by weighing of evidence, consideration of aggravating and mitigating factors, precedents, judicial discretion, as well as principles set through sentencing legislation. However, in the absence of such understanding, criminology literature has suggested that public opinion towards harsher penalties is unreliable (Cullen et al., 2000; Drakulich and Kirk, 2016) and stems from an overestimation of the lenience of the system (Frost, 2010), consequently creating the “myth of the punitive public” (Thielo et al., 2016). Further evidence being that when provided with accurate information about criminal punishment (through fact sheets, videos, or seminars) public support towards harsher penalties reduces (Hough and Park, 2002; Bohm and Vogel, 2004; Indermaur et al., 2012; Roberts et al., 2012). Unsurprisingly, the information on animal welfare law enforcement portrayed through the media is substantially negative and tends to focus on the worst cases of cruelty (Arluke et al., 2002; Hampton et al., 2020; Morton et al., 2022), painting a picture that cruelty is worse than it seems to the public, augmenting their need for greater punitiveness.

Support of greater punitiveness for animal cruelty specifically and criminal acts more generally is not exclusive to Australia. For example support for prison sentences has also been observed in studies from the United States (Sims et al., 2007; Bailey et al., 2016). However, a recent Spanish study has challenged this widespread viewpoint by identifying that support for alternative forms of penalties was high. Bernuz Beneitez and María (2022) identified public support towards rehabilitative programs based on anger management was equally balanced against support for imprisonment sentences. This support for less punitive, alternative sentencing outcomes is gratifying given that previous commentators have suggested that fines and imprisonment are not the most effective way to rehabilitate animal cruelty offenders (Livingston, 2001; Sharman, 2002; Morton et al., 2018). Scholarly support for alternative penalties is derived from the knowledge that fines or imprisonment sentences meet very few of the punishment theory aspects, being deterrence, retribution, rehabilitation, restitution, and incapacitation (Escamilla-Castillo, 2010; Zaibert, 2012; Bregant et al., 2016; Sylvia, 2016). Ghasemi (2015) has suggested that the fundamentals of criminal acts should be considered by legal systems to apply strategies to “solve the problem” for the offender rather than just penalizing them. This way, the court determination could be more effective in reducing recidivism, which our findings indicate is highly regarded by the public, more so than harsher sentences. Proposed alternative penalties focus on the rehabilitative aspect of punishment theory and often include court-mandated counselling and non-violent-conflict resolution training (Sharman, 2002). As noted by Holoyda (2018), the type of counselling best suited for the treatment of animal cruelty is unknown as there are no models which have undergone any sort of study or peer review. However, consideration for alternative penalties is important for starting discussions and building traction in this area of law, especially considering any public support for less punitive outcomes (i.e., rehabilitation) may be overlooked by policy makers when generalized public perceptions are trending toward greater punitiveness (Shapiro, 2011; Lax and Phillips, 2012). This means that although public opinion may be shifting towards a more proactive, less punitive approach to animal welfare, policy makers will likely maintain a reactive punitive approach. Fortunately, there are means available to achieve this proactive approach which do not rely on policymakers’ buy-in.



4.2 Achieving a proactive approach to animal welfare protection

Firstly, to achieve a proactive approach to animal welfare law enforcement a strong enforcement model is needed. Currently, the bulk of the enforcement burden in Australian jurisdictions is given to non-governmental organizations (NGOs), with some sharing of responsibility with government departments (Morton et al., 2020). Although this model differs strikingly from that of the general criminal law where individual government-funded agencies (i.e., state or federal police forces) carry the burden, this enforcement model for animal welfare law has an extensive history in Australia (Caulfield, 2008), as in many other countries like Canada (Coulter and Campbell, 2020; Coulter, 2022), United Kingdom (Hughes and Lawson, 2011), New Zealand (Rodriguez Ferrere et al., 2019) and most European countries outside of Scandinavia (Coulter and Fitzgerald, 2019). Furthermore, it has been recommended as the most appropriate model by parliamentary inquiries in the Australian states of Western Australia and Victoria (Easton et al., 2015; Comrie, 2016) (with the other states yet to have an inquiry into this matter). Whilst, select NGOs receive annual financial support from the relevant state or territory government to cover the costs of enforcement (Morton et al., 2020), there is speculation within the literature about whether the funding supplied is sufficient to enforce the legislation to its full capacity (Ellison, 2009; Duffield, 2013). It is important to acknowledge however that resourcing constraints are purely speculated, with a lack of information publicly available either to support or refute this claim.

Our findings indicate that the community believe the current prosecution rates to be too low, suggesting the enforcement model is not strong enough to meet the communities’ expectations. One reason for low prosecution rates may be that there are insufficient resources to investigate and prosecute reported cases. Additionally, if there is a resource gap enforcement authorities will be persuaded to only take cases to court that ‘are a sure win’, for example where evidence is strong and substantial, as a way of saving resources by reducing the risk of adverse cost orders (Ellison, 2009; Duffield, 2013). This also precludes the bringing of test cases, exploring new areas of law, to court. As a result, statutory law reform remains the main way for animal law to progress and this process, requires a substantial level of support, is retrospective and often lengthy (Cook et al., 2009). As we have seen, these statutory reform efforts are the main vehicle to align what is happening in practice with community expectations. However, as Schreiner (2005) noted, the likelihood of creating any degree of alignment is improbable simply due to the retrospective nature of legislative reforms. Thus, the expansion of the common law through increased court caseload, could advance and expedite application of animal welfare law by creating incremental improvements to its interpretation in court. This may lead to faster alignment of practice with community expectations than waiting for the groundswell of support policy makers require for legislative reforms. If any criticism relating to resourcing holds merit, it could mean resources are a limiting factor for increasing the numbers of investigations resulting in prosecution. Therefore, funding allocations would require further consideration by state governments in order to accurately align legislation to the community expectations. This makes the question posed by South Australian parliamentarian, the Honourable Mark Parnell in 2007 still valid 15 years later.

  “What is the point of increasing penalties if we do not increase the resources that are used to investigate cases of animal cruelty?” (South Australian Legislative Council, 2007).

Alternately, there may be adequate resourcing and alternate reasons why prosecution rates are perceived to be low. Firstly, there is a suggestion that public belief of what constitutes good welfare may be higher than the AWAs threshold for an offence (Victorian Legislative Assembly Committee, 2017). This could lead to higher reporting of alleged animal cruelty with the cases having no substance. Rectification of this issue is likely best achieved through public education campaigns that not only focus on the identity of the relevant enforcement authority in each jurisdiction, but also make clear the types of incidents that may constitute a legal act of cruelty. However, as noted by Glanville et al. (2021) due to the complexity and diversity of community attitudes towards animal cruelty, education programs that have the greatest chance of success are likely those that directly target the relevant audience. These may be aimed at particular demographic groups. To date education programs in this area have tended to be generalized education campaigns delivered through mainstream information sources. Given the findings of a number of previous studies (Paul, 2000; Taylor and Signal, 2006a; Taylor and Signal, 2006b; Phillips et al., 2011; Phillips et al., 2012; Glanville et al., 2021), as well as the current study, which show that there are associations between community opinion and the demographic factors of gender and age, where females and younger adults tend to support harsher penalties and are most in favor of legislative change, these demographic groups may be a logical first focus when planning these education campaigns. Additionally, further improvements to address underreporting could include the mandated reporting by veterinary professionals of suspected cruelty whilst protecting them from liability if reporting in good faith. This has already been implemented in some Canadian provinces (Marion, 2015). This may be especially relevant to the Australian scenario given that there is suggestion that the Australian public already believe this to be the case (Acutt et al., 2015). On this note, Hanrahan and Chalmers (2020) have argued that animal welfare issues require a greater focus in the realm of social work services. They argue that the lack of service coordination and cross-sector reporting between social work agencies and animal welfare authorities fails to acknowledge the established link between interpersonal violence and animal cruelty (Walton-Moss et al., 2005; Volant et al., 2008; DeGue and DiLillo, 2009; Flynn, 2011; Febres et al., 2014; Levitt et al., 2016; Newberry, 2017; Macias-Mayo, 2018). Hence, as with mandated veterinary reporting there is the potential to mandate reporting for social workers, especially considering these professionals likely have greater insight into human-animal relations, and access into private homes, compared to the general public.

Secondly, there may be challenges in meeting the evidential burden to satisfy the court that the offence elements have been met. This may stem from less developed forensic technology for animals (Ledger and Mellor, 2018), the time taken to detect and initiate an investigation, or innate challenges with maintaining an evidence chain of custody where multiple animals may be involved (i.e., individual identification of animals to link with evidence of harm). Thirdly, there could be a deficit in the written law such that animal cruelty is occurring but has not advanced to the stage where a breach of an act provision has occurred. For example, the threshold of animal welfare offences often requires the animal to suffer before an offence is committed (Morton et al., 2021), which is in direct contradiction to the objective of the AWAs nationally since the legislation is not able to “promote animal welfare” (Australian Capital Territory Government, 2022; New South Wales Government, 2022; Northern Territory Government, 2022; Queensland Government, 2022; South Australian Government, 2022; Tasmanian Government, 2022; Victorian Government, 2022; Western Australian Government, 2022) if it requires evidence of harm. Previously we have suggested amending the wording for some offences to include “likely to cause harm” to provide options for intervention prior to the animal experiencing any degree of harm or suffering (Morton et al., 2021), which could bring the threshold of an offence closer to community expectations. In reality, all of these factors are likely to be contributors towards the attrition in numbers from cruelty report to prosecution, and thus the perception of low prosecution rates. This misalignment between community expectations and the current outcomes of the legal system has been referred to as an ‘enforcement gap’ in animal welfare law (Morton et al., 2020). This concept recognizes the many stakeholders involved in this process and how their interests need to be balanced against one another – the community being one key stakeholder. The way animal law enforcement is viewed by the community is affected by public understanding and attitudes (Ohl and van der Staay, 2012), meaning that further education on animal law enforcement and its limitations would likely aid in reducing the perception that greater punitive measures are needed (Hough and Park, 2002; Bohm and Vogel, 2004; Indermaur et al., 2012; Roberts et al., 2012).




5 Limitations

While our recruitment for this survey was representative, as it was also voluntary there is the potential for bias towards people who are more concerned about or engaged with animal-related issues. Being anonymous the risk of social desirability bias was reduced, as participants feel more comfortable responding truthfully instead of providing responses considered ‘favorable’ when they know their responses will not be shared with others (Lai et al., 2021). Finally, due to the lack of research in this area, there is little empirical data against which comparisons can be drawn. Whilst we have taken the utmost care to provide informed assumptions based on previous research, parliamentary statements and history, our discussions on prosecution rates and resourcing limitations are only speculative and require validation. In addition, our methodological approach focused solely on public opinion, rather than the public’s knowledge of animal welfare law enforcement. Whilst we provided the respondents with some basic information in order to gauge their opinions on adequacy of the law, the information provided was limited in scope and depth. This approach of assessing opinion rather than knowledge was taken since policymakers cite community opinions and perceptions in their discussion on legal reform in this area. However, we do acknowledge there is likely a connection between knowledge and opinion, as knowledge will likely guide and shape opinion (Erian and Phillips, 2017). Indeed, it is for this reason that we excluded legal and law enforcement professionals from recruitment. Further research is required to understand the depth of public knowledge on animal law enforcement, and the effect that increasing knowledge of the process has on opinions more generally.



6 Conclusions

The Australian public surveyed supported a move towards higher prosecution rates and use of prohibition orders, rather than punishment of offenders through harsher penalties. These findings could suggest that the public are shifting their stance on animal welfare law towards a more proactive, educative approach rather than a reactive, punitive focus. However, in order to increase investigation and/or prosecution rates, there is likely to be a need for extra resources. In addition, with a larger number of cases entering the court system there will be increased opportunities for common law to progress, and thus the availability of increased precedent around statutory interpretation on provisions will guide future decisions. Thus, although greater resources may be initially required to increase enforcement power, the improvements in common law may reduce the need for legislative reforms, which likely would reduce the resources required during parliamentary inquiries and debates. However, this approach requires further consideration with the use of current data on enforcement and prosecution statistics.
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