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Countries worldwide are currently endeavoring to safeguard the long-term health of their populations through implementing Universal Health Coverage (UHC), in line with the United Nation's 2015-30 Sustainable Development Goals (SDGs). Canada has some of the world's strongest legislation supporting equitable access to care for medically necessary hospital and physician services based on need, not ability to pay. A constitutional challenge to this legislation is underway in British Columbia (BC), led by a corporate plaintiff, Cambie Surgeries Corporation (CSC). This constitutional challenge threatens to undermine the high bar for UHC protection that Canada has set for the world, with potential adverse implications for equitable international development. CSC claims that BC's healthcare law—the Medicare Protection Act (MPA)—infringes patients' rights under Canada's constitution, by essentially preventing physicians who are enrolled in BC's publicly-funded Medicare plan from providing expedited care to patients for a private fee. In September 2020, after a trial that ran for 3.5 years and included testimony by more than 100 witnesses from around the world, the court dismissed the plaintiffs' claim. Having lost their case in the Supreme Court of BC, the plaintiffs' appealed in June 2021. The appellate court's ruling and reasons for judgment are expected sometime in 2021. We consider the evidence before the court from the perspective of social epidemiology and health inequalities, demonstrating that structural features of a modern society that exacerbate inequalities, including inequitable access to healthcare, can be expected to lead to worse overall societal outcomes.
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KEY MESSAGES

• Canada has some of the world's strongest legislation to support equitable access to care for medically necessary hospital and physician services based on need, not ability to pay.

• Structural features of a modern society that exacerbate inequalities, including inequitable access to healthcare, can be expected to lead to worse overall societal outcomes.

• Societies that achieve Universal Health Coverage (UHC), with low or no fees at point of care, have taken a critical step toward safeguarding long-term population health, in line with the 2015-30 Sustainable Development Goals.

• The current constitutional challenge to British Columbia's Medicare law threatens to undermine the high bar for UHC protection that Canada has set for the world, with potential implications for equitable international development.



INTRODUCTION

On September 10, 2020—nearly 4 years after starting of the “Cambie Trial” to determine the constitutionality of British Columbia's (BC) law protecting its universal “Medicare” system—the Supreme Court of BC handed down its 880-page Reasons for Judgment in Cambie Surgeries Corporation v. British Columbia (1). The plaintiffs, led by Cambie Surgeries Corporation, claim that BC's Medicare Protection Act (MPA) infringes patients' rights under the Canadian Charter of Rights and Freedoms. BC's Supreme court dismissed the plaintiffs' claim against the Attorney General of BC. It found that, on the balance of probabilities, the evidence before the court supported BC's law on grounds aligned with both equity and sustainability of its universal healthcare system.

The plaintiffs immediately launched an appeal in the BC Court of Appeal, the highest provincial court, which was heard June 14-18, 2021. The court's ruling and reasons for judgment are expected later in 2021. Meanwhile, the appellants also obtained an injunction to temporarily prevent BC's Medical Services Commission (MSC, which manages BC's single payer Medical Services Plan (MSP) on behalf of the BC Government in accordance with the MPA) from enforcing the law's “extra-billing” provisions in private surgical clinics for patients whose surgery has been scheduled beyond, or has not taken place by, the Ministry of Health's wait time benchmark, due to insufficient capacity in the public system (2). This case is expected to go all the way to the Supreme Court of Canada, settling it once and for all, but potentially jeopardizing Canada's federated (pan-provincial) system of Medicare.

An analysis of the massive body of global evidence accumulated and extensively analyzed during the trial on both sides of this debate (57,000 pages including exhibits from expert reports, affidavits, and research studies, plus 15,000 pages of transcripts, and nearly 1,400 pages of closing arguments) is beyond the scope of this article but is well-summarized in the court's Reasons for Judgment (1). The aim of our analysis is three-fold: (1) explain the origins of this Canadian legal struggle; (2) summarize the scientific evidence that supports the prohibition (or, at minimum, the strong regulation) of privately-funded care in countries with publicly-funded universal-coverage care systems; and (3) outline our perspective on the potential global implications of this trial for Universal Health Coverage (UHC) and our opinion on how this might influence international development.



WHAT IS THE PURPOSE OF BC'S MEDICARE LAW?

The purpose of BC's law is to preserve a publicly-managed and fiscally sustainable healthcare system, in which access to necessary medical care (mainly hospital and physician services) is based on need and not on an individual's ability to pay. “Medical necessity” is a guiding principle; the precise scope of services covered is not defined by statute or legislation. BC's law prohibits physicians enrolled in BC's single payer Medical Services Plan from charging patients who are MSP beneficiaries—nearly all residents of BC—for medically necessary services. This includes extra billing, user charges, and duplicative private insurance that covers care already included under MSP. It also prohibits, de facto, dual practice, such that physicians enrolled in MSP may not provide insured services to both public pay and private pay patients. Physicians in BC may, however, choose not to enroll in MSP, in which case they can charge patients directly for medically necessary care at whatever rate the market will bear, so long as they do not treat patients in hospitals or community care facilities. Although Canada's federal health legislation—the Canada Health Act (CHA) (3)—itself was not directly challenged, its principles were because they parallel those of BC's law. Thus, the Attorney General of Canada intervened in the trial to support BC's legislation and the principles of the Canada Health Act embedded in it.



WHAT IS THE GLOBAL RELEVANCE OF CAMBIE SURGERIES CORPORATION V. BRITISH COLUMBIA?

Many nations are moving steadily toward Universal Health Coverage (UHC), one of the United Nation's Sustainable Development Goals. Initially, this push arose from within the World Health Organization (4–6). More recently, key international development authorities, such as the World Bank, have also supported UHC (7). This is rather remarkable, given that some of them had previously advised global nations to pursue policies antithetical to the spirit of UHC, such as user fees at point of care (8). UHC is now seen as a critical policy plank in moving countries forward, in terms of equitable socio-economic development (9).

The implications of this legal battle therefore may extend far beyond Canada's borders. Canada has one of the strongest legislative protections in the entire world to support equitable access to care by preventing private payment for medically necessary services. Indeed, Canada ranks highest in the world on the UHC Service Coverage Index, at 89 on a scale of 0 to 100, surpassing comparator countries such as Australia, New Zealand, Norway, the UK, the Netherlands, Sweden, and other G-7 nations including the USA, France, Germany, Italy, and Japan (10–12). BC's constitutional challenge threatens to undermine the high bar for healthcare equity that Canada has set for the world. If the corporate plaintiffs are successful in their bid to overturn key provisions of BC's provincial law, then the implication for Canada's other provinces and territories is uncertain given that they all have similar healthcare laws. If, for example, the Canada Health Act itself were to become unenforceable as a consequence of this litigation or subsequent legal challenges, there would be profound implications for the rest of Canada. Globally, although Canada's healthcare system is far from perfect, it is one of the “oldest and most celebrated in the world” (13), recognized for its global leadership on health, and seen as a “beacon of light” (14) for countries aspiring to UHC. Thus, when the trial began on September 6, 2016, the Government of British Columbia entered into a legal battle with Cambie Surgeries Corporation—a private, for-profit, investor-owned corporation—that may shape the future of Canada's healthcare system and influence the design of UHC globally.



WHAT HISTORY UNDERPINS CAMBIE SURGERIES CORPORATION V. BRITISH COLUMBIA?

Canadian provincial governments have occasionally faced legal challenges to provincial laws—such as BC's MPA—that parallel the Canada Health Act e.g., Chaoulli v. Québec (15) and Allen v. Alberta (16). For 37 years, however, the CHA has endured as an effective piece of federal legislation for ensuring equitable access to care, by controlling the growth of private funding for medically necessary care otherwise insured under each of Canada's 13 provincial and territorial publicly-funded Medicare plans. Designed “to protect, promote and restore the physical and mental well-being of residents of Canada and to facilitate reasonable access to health services without financial or other barriers,” the CHA was passed by Parliament in 1984, under the charismatic leadership of then-Health Minister Monique Bégin and Prime Minister Pierre Elliot Trudeau (17).

Although many countries attempt to limit the growth of a private market for physicians' services, the CHA and provincial/territorial laws makes Canada virtually unique among liberal democracies, effectively outlawing physicians enrolled in the public plan from “extra billing” patients directly for insured health services, whether via patients' personal out-of-pocket payments or through private duplicative health insurance. The term “effectively” is used because a province or territory may only qualify for the full federal cash contribution, via the Canada Health Transfer, if no extra billing occurs. The federal CHA is ingeniously designed to penalize any provincial or territorial government allowing extra billing, by clawing back federal cash and tax-transfers, dollar for dollar, equivalent to the amounts billed in contravention of the Act. Without the federal transfer, most Canadian provinces and territories could not afford to publicly fund their Medicare systems (17). Provincial and territorial governments are, thus, highly incentivized to prevent extra billing (18).

Both federal (CHA) and provincial/territorial restrictions on privately-funded care in Canada worked effectively for 20 years, until a court decision in Québec in 2005 (15). That claim was initially dismissed by both Québec's Superior Court and Québec's Court of Appeal, but these decisions were later overturned in a controversial decision by the Supreme Court of Canada (19). That ruling led to a distinct “watering down” of the CHA's effect, but only in Québec. Private duplicative health insurance to cover the costs of three elective procedures (hip and knee replacements and cataract surgeries) was thus made legal in Québec under Bill 33 (20). However, no market for duplicative private insurance has emerged in Québec for these three procedures, mainly because (a) the incentive to develop a commercial insurance market was significantly reduced by new regulations to limit wait times for those procedures, and by enactment of regulations prohibiting, (b) physician dual practice (i.e., being paid by the public purse while also providing privately-funded services that would otherwise be covered under the public plan), and (c) co-mingling of participating (state-funded) physicians and non-participating (privately-funded) physicians in the same surgical facilities (21, 22). The result is that a profitable insurance market is simply not there, (at least not yet). Nevertheless, growth in private investor-owned surgical facilities has followed in Québec, as has growth in the number of Québec's physicians not participating in Medicare. It has been challenging for Québec to enforce these regulations at the public/private interface ever since (23).

Legal scholars have argued about the propriety of the courts' interpretation and application of the Charter of Rights in the Chaoulli case (24, 25). Some experts have criticized that decision as having ignored the empirical health economic and health services research evidence that was adduced in the courtroom, with the judges favoring instead their own views of what healthcare Québec's residents should be able to purchase privately (26).

In May 2007, BC's Medical Services Commission informed CSC that they were concerned about CSC's extra billing of patients. In September 2008, the MSC advised CSC of its intent to audit their records and employ its investigation powers. In January 2009, CSC filed a Writ of Summons against the MSC, in an attempt to outflank the BC Government by legally attacking the constitutionality of BC's law. The plaintiffs' claim is that the MPA infringes Canadians' rights under Canada's constitution, including rights to life, liberty, and security of the person under Section 7 of the Canadian Charter of Rights and Freedoms. In essence, CSC claims that the MPA puts unfair limitations on access to the health services Canadian citizens can purchase privately—particularly where they assert the wait-times for elective surgery in Canada's publicly-funded care system are too long.



WHAT ARE THE CONTRASTING POSITIONS OF THE TWO PARTIES?

In the assembly of multiple expert opinions sought by counsel for both sides of this newsworthy case (27), there are two opposite points of view, summarized as follows:

VIEW #1: Private health insurance and privately-funded healthcare are “normal” and desirable features of nearly all liberal democracies' national health systems, even where the state is providing comprehensive, publicly-funded care for the majority; no serious harm results from such dual systems of care. The plaintiffs' expert witnesses supporting this view acknowledged that, in most of these dual-systems, public-sector regulators rein in the less-desirable aspects of privately-funded care—such as its impact on equity or its tendency to charge whatever the market will bear—creating an inflationary pressure on physician fees paid in both the public pay and private pay systems (25). In addition, some OECD countries, such as The Netherlands, heavily regulate private health insurance to reduce discriminatory practices, such as risk selection, including refusal of coverage due to pre-existing health conditions. Some of these experts contended that much good accrues to the public care system through the existence of private pay services, such as the purported “steam valve” effect for elective procedures. In their view, the private system siphons off paying patients from the public system, reducing total caseload and overall public expenditures on health, whilst also shortening public system wait-times (28).

VIEW #2: Privately-funded healthcare tends to increase socio-economic and health inequalities in any system that is otherwise publicly-funded and universally accessible. This has adverse consequences for the health status, wellbeing, and productivity of the population, for total care-system cost, and for efficiency of healthcare spending (Box 1) (29, 30). Expert witnesses for the defendants and the Government of Canada argued that siphoning off selected private-pay, lower-risk, patients, in favor of less complicated—but often higher-priced, high volume—elective procedures has negative consequences for patients and for the operation of the publicly-funded healthcare system. They cite the diversion of scarce medical resources (especially skilled surgeons' and other healthcare providers' time) to the private sector from the public one. The overall result, these experts said, is a fundamental change in who receives timely care—toward care being meted out on the basis of ability to pay, as opposed to clinical need and priority (24–26). These experts were also concerned that allowing privately-funded providers to essentially “charge what the market will bear” could also inflate costs in the public pay system—for example, via having to entice surgeons to continue practicing in the public-pay system through higher fees per procedure. [To be fair, some experts have also pointed out that much international evidence on such issues is irrelevant to Canada's virtually unique care system and funding model (31)].


Box 1. Pan-sectoral effects of increasing inequality.

• Increased levels of violence, including but not limited to homicide

• Lower economic growth
 
• Lower levels of child development and educational attainment by adulthood

• Worse psychometric indicators of social capital/cohesion, trust, and civic engagement/societal participation

• Worse levels of population indices combining diverse measures of both health and social problems, including outcomes such as life expectancy, literacy, infant mortality, teen births, obesity, mental illness, imprisonment, social mobility





WHAT IS THE CONVERGING EVIDENCE ON THE BROADER IMPACTS OF INEQUALITY?

Box 1 summarizes the remarkable convergence now occurring, across diverse literatures spanning many research disciplines, concerning the pernicious societal effects of inequality in and of itself (29, 30).

This body of evidence suggests that any structural feature of a modern society which fosters increased inequality—including enabling wealthier or more privileged persons to access higher-quality or faster medical care than is available for the majority of citizens—can be expected to lead to worse overall societal outcomes. A wide range of indicators of a healthy, creative, productive, and generally successful society are typically made worse by higher levels of income and social inequality. The increased provision of privately-funded healthcare, in any society where it has been historically tightly regulated (as in Canada) can thus be expected to produce negative impacts on that society. Remarkably, it seems that the mere public perception of unfairness in the provision of healthcare, matters just as much as the reality (29, 30). In settings with long-established, publicly-funded, free-at-point-of-care systems, such as Canada's, it is reasonable to conclude that any significant expansion of privileged care for those who can pay for it privately might well trigger some negative effects beyond the health sector.

In Cambie Surgeries Corporation v. British Columbia the court essentially agreed with View #2, as follows:

“[2655] Overall, I find that there is evidence to suggest that duplicative private healthcare would exacerbate wealth and health inequality. I also accept the evidence.that socioeconomic status is a significant determinant of overall health and well-being and poor health status disproportionately affects lower income individuals. Further, duplicative private healthcare and the creation of a two-tier system, where access to preferential treatment would be based on the ability to pay, would exacerbate health inequity in terms of access to healthcare, utilization of healthcare and health outcomes” (1).



WHAT ARE THE BROADER IMPLICATIONS FOR UHC GLOBALLY?

The relative merits of these two contrasting points of view were fought out in a Vancouver courtroom when the proceedings commenced in 2016. A legal adjudication process is inherently very different from its closest scientific analog: conducting a rigorous structured systematic review of the empirical evidence (26). The final outcome of the case—whether after the first appeal heard in June 2021, or potentially again at the Supreme Court of Canada—may or may not conform to what the most eminent scholars in the field believe the evidence says. If BC's Medicare Protection Act were to be struck down on appeal, BC would lose what has been a remarkably effective policy by most global standards, opening a crack in Canada's ever-popular publicly-funded Medicare system. The giant global for-profit care and health insurance industry, much of it based just across Canada's shared border with the USA, would be the clear victor. In that event, other countries may want to consider whether they have sufficient safeguards to protect their own UHC from commercial forces likely to increase inequality and inequity through the further global spread of user-pay privately-funded care.

Both health policy experts and international agencies now advocate the extension of UHC to the entire globe. Once a society has achieved widespread UHC (with low or no fees at point of care), it has taken a critical step to invest in its population's long-term health, in the most effective, efficient, and egalitarian manner (4, 5, 32). The dismantling of legal or regulatory controls on privately-funded care, or failure to enforce existing controls, can only be regarded as retrograde, and likely to impede social and economic development—and especially the equity of that development across society.



CONCLUSION

We suggest that global health professionals, researchers, policy analysts, scholars, citizenry, and governments familiarize themselves with the scientific and legal aspects of the Cambie trial in Canada, as an exemplary threat to the effective and efficient operation of established and emerging UHC systems globally. Active participation in such debates can constructively support the maintenance and growth of UHC systems as a critical tool in equitable international development. Without such active support, UHC systems could easily fall prey to powerful and wealthy forces worldwide, seeking to make healthcare just another profitable business commodity.
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