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Currently, the issue of marine biodiversity in areas beyond national jurisdiction (ABNJ) has made a lot of significant progress in both international legislative process and national practices. As a State Party to UNCLOS, China has actively participated in the negotiations of the BBNJ agreement, in which the marine protected areas (MPAs) as one of the area-based management tools have been an issue of great concern. It is considered to be a feasible and direct conservation tool. In order to evaluate the possibility of China’s participation in the establishment of MPAs in the future, this paper analyzes the drivers for and limits on China’s involvement in the construction of MPAs in the context of the current Chinese situation. And it also puts forward possible countermeasures on how to deal with the challenges brought by the MPAs in ABNJ to China. It is concluded that there is a great possibility that China will eventually choose to participate in the establishment of MPAs in ABNJ as China advocates the concept of a maritime community with a shared future.
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1 Introduction

The ocean, which accounts for about 72 percent of the Earth’s surface, is of absolute importance to the future survival and development of human beings. The first multilateral international legal instrument related to the protection of the sea from human activities came in 1954, namely the International Convention for the Prevention of Pollution of the Sea by Oil, which marks the first decisive step taken by the international community in preventing global marine pollution. Since then, there have been some new multilateral conventions came out for the protection of the sea, such as the Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter of 1972 (known as the London Convention), the International Convention for the Prevention of Pollution from Ships of 1973 and the 1982 United Nations Convention on the Law of the Sea (UNCLOS). Under the regime of the UNCLOS, the ocean around the world could be divided into two categories, namely (1) areas within national jurisdiction (including internal waters, territorial sea, economic zone (EEZ), continental shelves and archipelagic waters of an archipelagic State), which constitutes 39% of the world oceans, and (2) areas beyond national jurisdiction (including the high seas and the Area) (UN, 1982). The UNCLOS attaches great importance to the protection of marine environment. It provides not only for the protection and preservation of the marine environment in its part XII comprehensively, but also for the conservation and management of the living resources in almost all maritime zones, such as Article 61 under part V of the EEZ, Article 119 under the part VII of the high seas and Article 145 under part XI of the Areas. However, these provisions are not sufficient to achieve the effective protection and management of marine biodiversity beyond national jurisdiction (BBNJ), a new and urgent issue arising from the rapid expansion of the breadth and depth of human exploration of the ocean. It is surprisingly found that only 1.18% of ABNJ have been protected in comparison with 17.86% protected waters within national jurisdiction (Protected Planet, 2022). Many experts and scholars have recognized that the status quo is inadequate (Verity et al., 2002; Rogers and Laffoley, 2013) and the international community needs to take further actions to protect the BBNJ (Brondízio et al., 2019).

In response to the need of a new legal instrument to fill in gaps in the international legal framework of protecting BBNJ, one of the most important international legislative processes in the field of the law of the sea is the negotiations held by the United Nations General Assembly (UNGA) of a legally binding international agreement on the conservation and sustainable use of marine biological diversity in ABNJ (BBNJ Agreement), within the framework of the UNCLOS. There are four focused issues debated during the BBNJ Agreement negotiations, namely (1) marine genetic resources (MGR); (2) marine protected areas (MPA); (3) environmental impact assessment (EIA); and (4) capacity building and technology transfer (CBTT). Although the representatives of the parties involved in the negotiations have not yet agreed on the criteria for the establishment of marine protected areas, the discussions and discourses (Cárcamo et al., 2014) on the establishment of marine protected areas (MPAs) indicate that the implementation of MPAs can contribute to a better governance of BBNJ.

After reviewing the approaches of international community to the establishment of MPAs in ABNJ in Section 2, it points out that China has actively participate in the ongoing BBNJ Agreement under the guidance of the idea of a maritime community with a shared future for mankind. Since the establishment of MPAs is in line with the concept of a maritime community with a shared future, it is only a matter of time before China takes part in the practice. For this reason, the drivers and limits for China’s decision on participation in the establishment of MPAs in ABNJ are analyzed in Section 3. Then Section 4 has proposed some possible solutions to deal with the challenges China may face when establishing MPAs in ABNJ. Finally, Section 5 concludes the paper.



2 International community’s approaches to the establishment of MPAs in ABNJ

Marine protected areas (MPAs) are effective tools for implementing ecosystem management, which can not only completely preserve the original appearance of marine resources and natural environment, but also protect, restore, develop, introduce and reproduce species communities, preserve the diversity of biological species, and eliminate and reduce adverse human effects (Gjerde et al., 2008). By the end of September 2022, there were 17786 marine protected areas in the world, accounting for about 8.15 per cent of the world’s total marine area. Among them, marine protected areas within national jurisdiction account for 17.86%, while protected areas on the high seas account for only 1.18% (Protected Planet, 2022). Notwithstanding, the low level of protection in ABNJ and the scarcity in quantity of MPAs therein cannot be a natural justification or rationality for the establishment. Let alone lots of controversies and criticisms concerning biological, physical, design, governance, legal and political issues are proposed when talking about MPAs as a conservation measure in relation to BBNJ (Wang, 2020). For instance, one of the design issues is the lack of data on the complexities of ecosystems in ABNJ (Game et al., 2009). Another controversial issue that is often discussed is the legal basis for MPAs beyond national jurisdiction (De Santo, 2018). However, with the development and progress in science and technology, some criticisms have been addressed and supporting evidences of MPAs as workable management tools for marine biodiversity conservation (Davies et al., 2017). Moreover, relevant experience generated in practices could also make contributions to solving these problems (Toonen et al., 2013). Furthermore, some international organizations, notably the UNGA, have been actively promoting the conservation and sustainable use of marine biodiversity in ABNJ by the establishment of MPAs (Rochette et al., 2015; Wright et al., 2016).


2.1 The currently existing practices of MPAs in ABNJ

In recent years, the protection of the marine environment and biodiversity in ABNJ has attracted great attention at the global level, in particular in the context of the UNGA, the legal framework established by the UNCLOS and the Convention on Biological Diversity (CBD). In this context, the practices of MPAs in ABNJ have been advanced. The first high seas MPA practice was the establishment of the Pelagos Sanctuary in the Mediterranean Sea in 1999. At the beginning of its establishment, it was once regarded as a MPA on the high seas because it includes some areas beyond national jurisdiction of France, Italy and Monaco. But with France’s declaration of the establishment of an EEZ in the Mediterranean Sea in 2012 (UN, 2014), there are no high seas in the Pelagos Sanctuary anymore. There are currently three existing MPAs in ABNJ around the world, namely, the South Orkney Islands Southern Shelf MPA, the Network of North-East Atlantic MPAs and the Ross Sea Region MPA. The information of them is shown in 
Table 1
 below. The Network of North-East Atlantic MPAs is expanding with more and more MPAs established. By the end of 2021 the OSPAR Network of MPAs comprised 11 MPAs situated in ABNJ (Hennicke et al., 2022). Experience we can learn from OSPAR MPAs practices is the collaborative approach applied by OSPAR Commission. OSPAR has cooperated with the other pertinent international competent authorities governing specific human activities in ABNJ, including the North-East Atlantic Fisheries Commission (NEAFC), the International Seabed Authority (ISA), and the International Maritime Organization (IMO). For example, OSPAR and NEAFC adopted a collective arrangement regarding selected areas in ABNJ in the North-East Atlantic in 2014 (OSPAR, 2014). The advantage of this cooperation model is fruitful of solving the coordinating problems with other organizations by bringing all competent entities addressing the management of human activities in ABNJ together. 


Table 1 | 
Existing three MPAs in ABNJ to date (as of October 2022).




The Antarctic MPAs have developed rapidly in the past decade and still in progress. According to the planning of the Commission for the Conservation of Antarctic Marine living Resources, more high seas protected areas will be established in Antarctica in the next 10 years. On the homepage of the CCAMLR MPA Information Repository (CMIR), three new MPAs were proposed on the list, namely the East Antarctic Representative System of MPAs (EARSMPA), the Weddell Sea Marine Protected Area (WSMPA) and Domain 1 Marine Protected Area (D1MPA) (CCAMLR, 2021). The discussions regarding the proposals to establish the MPAs are on-going. Some disagreement and controversy remain among the members of the CCAMLR in terms of legal regime, political issues, scientific basis, management, and monitoring, which are the major challenges in the development of Antarctic MPAs (Fu, 2019). Members and observers (including non-governmental organizations (NGOs) and the fishing industry) as stakeholders are allowed to make comments on the proposals during the meetings. Once established, the coverage of Antarctic MPAs will increase significantly.



2.2 The ongoing negotiations on BBNJ Agreement

For ABNJ such as the high seas and the Area, states have no jurisdiction over these areas themselves. From the current practices of MPAs in ABNJ, the most direct legal bases for MPAs beyond national jurisdiction is regional treaties, such as the OSPAR Convention. However, unless the regional treaties are customary international law, the non-parties cannot be bound due to the principle of relative validity of treaties. The relevant provisions of existing international treaties such as the UNCLOS cannot provide direct and adequate norms of international law regarding the establishment of MPAs in ABNJ. In order to avoid the tragedy of the commons on the issue of protecting BBNJ, the international community needs to work together to develop a common legal framework.

In order to deal with the fragmentation of the protection and management of BBNJ, driven by European countries and some NGOs, the UNGA adopted resolution 59/24 in 2004 to establish an open-ended informal ad hoc working group devoted to the conservation and sustainable use of BBNJ (UNGA, 2004). This is of milestone significance to the construction of international regulation of BBNJ and starts the process of international legislation. The negotiation process can be roughly divided into three stages: (1) ad hoc working group (2004-2015), (2) preparatory committee (2016-2017) (UNGA, 2017) and (3) intergovernmental conference (2018-now).

In its resolution 72/249 of 24 December 2017, the UNGA decided to convene an Intergovernmental Conference to consider the recommendations of the Preparatory Committee established by resolution 69/292 of 19 June 2015 (UNGA, 2015) on the elements and to elaborate the text of an international legally binding instrument under the UNCLOS on the conservation and sustainable use of marine biological diversity of ABNJ, with a view to developing the instrument as soon as possible (UNGA, 2018). In accordance with resolution 72/249, measures such as area-based management tools, including MPAs, belong to one of the four topics identified in the package agreed in 2011, which will be addressed in the intergovernmental conference. The intergovernmental conference had held five sessions until now. The fifth session was convened from 15 to 26 August 2022 and issued “Further revised draft text of the BBNJ Agreement” (hereinafter the “fifth draft text”) (UNGA, 2022).

The negotiation process has made important progress, resulting in a relatively complete draft text of the BBNJ agreement with annexes, countries have made substantial progress on the issue of area-based management tools, including MPAs. The negotiation goal of discussing area-based managements tools, including MPAs, under BBNJ is not to establish a corresponding protected area regime immediately, but to provide a framework between principles and measures for the future selection of MPAs in ABNJ. The discussion of area-based management tools, including MPAs, mainly focuses on five aspects: (1) the objectives of the measures including MPAs; (2) whether disputed areas should be included in MPAs; (3) the indicative criteria for the identification of areas requiring protection; (4) rights of adjacent states (Scott, 2019); and (5) management models (Berry, 2021). The “environmentalists” represented by the European Union, Australia and New Zealand called for the negotiation of the BBNJ international agreement to be completed as soon as possible to build up the construction of MPAs.

What’s more, other international instruments like FAO and CBD also play an indispensable role in the implementation of the relevant resolutions of the UNGA regarding BBNJ. For example, the FAO adopted Deep-sea Fisheries Guidelines in 2008 (FAO, 2009). The Guidelines provide not only the criteria for identifying vulnerable marine ecosystems (VMEs), but also the detailed suggestions for actions to take for VMEs, which could be useful references for the identification of MPAs. And the CBD has always been active in promoting the protection of marine biodiversity. Early in 2010, the Conference of the Parties (CoP) of the CBD adopted 20 Aichi Biodiversity Targets. Among them, Target 6 and Target 11 are of particular relevance to the conservation of marine life (Dunn et al., 2014). At the same time, describing and identifying special places in the ocean has been the core focus of the work under the CBD on ecologically or biologically significant marine areas (EBSAs) (CBD). In an effort spanning more than a decade, the CBD has basically completed the description of EBSAs in global sea areas, including more than 70 ABNJ, providing scientific and technological reserves for the selection of MPAs on the high seas (CBD, 2021).

The establishment of MPAs is strongly supported at the institutional and awareness levels. Large high sea MPAs, for instance, are thought to be a crucial instrument for achieving the aforementioned Aichi Targets (CBD, 2020). Notably, there has been consent in the ongoing BBNJ negotiations that “measures such as area-based management tools, including marine protected areas” shall be one of the draft text’s essential components (UNGA, 2017). Countries are ready to engage in substantive negotiations on the subject matters as the negotiations for the binding instrument of ABNJ arrive at a crucial stage. Based on the draft texts, the discussion of MPAs is becoming more concentrated and in-depth. Additionally, MPAs in ABNJ will be practiced more and more in the future.

China, which promotes the concept of a maritime community with a shared future, aspires to engage constructively to both lawmaking process and state practice. China has long supported the preservation and sustainable usage of BBNJ as a responsible maritime power, despite the fact that it has not yet taken part in the procedures of creating MPAs in ABNJ. China has so far continued to contribute positively to the negotiating process of the intergovernmental conferences with the goal of advancing the pragmatic formulation of the BBNJ agreement.




3 Drivers and limits for China to establish MPAs in ABNJ

The establishment of MPAs in ABNJ has resulted in significant advances in both practice and legislation. According to the fifth draft agreement’s currently published text, some of the provisions on MPAs are forward-looking. In order to provide useful information for Chinese policy makers and make China’s viewpoints better understood by others, this section analyzes the drivers for and limits on China’s potential involvement in the establishment of MPAs in ABNJ in the context of the current Chinese situation.


3.1 The drivers

Three factors, including ensuring interests to marine resources, fostering marine scientific research, and strengthening participation and contribution to global governance, comprise the positive motivations for China’s engagement in the establishment of MPAs in ABNJ.


3.1.1 Ensuring interests to marine resources

There are numerous important resources in the nearly two-thirds of the ocean that lie beyond national jurisdiction. For instance, ABNJ are home to a substantial amount of biodiversity, including rare species that have adapted to endure harsh temperatures, low humidity, high salinity, high pressure, and darkness (IUCN, 2022). These resources play a crucial strategic role in the long-term growth of human society and the economy. From the provisions of part III of the fifth version of the draft agreement on “measures such as area-based management tools, including marine protected areas”, the objectives of establishing MPAs include not only the promotion of BBNJ conservation, but also their sustainable use. According to Article 17, parties making proposals for the establishment of MPAs shall include “a description of the specific conservation and sustainable use objectives that are to be applied to the area” in the submissions. It is not only an obligation but also a right of the State party that made the proposals, because it will directly affect the way of utilization of marine resources in the MPAs. The State parties can convey in the proposal the needs their nation has for pertinent marine resources and strike a balance between conservation and utilization in the process of managing the MPAs.

Furthermore, humans will be more and more reliant on marine resources as land resources are depleted. The protection of BBNJ benefits the protection of marine interests like biological resources within national jurisdiction because of the ocean’s openness and connectivity. A healthy ocean is vital to human beings, which could regulate the climate, provide food and health resources, and drive economic growth (NOAA, 2021). China’s national interests are closely related to the sea. China’s marine gross domestic product (MGDP) surpassed 9 trillion yuan for the first time in 2021, contributing 8% to national economic growth, and the percentage of MGDP in GDP has remained at around 9% over the past 20 years, according to the “China Marine Economic Statistics Bulletin 2021” published by the Ministry of Natural Resources of People’s Republic of China (MNRPRC) (MNRPRC, 2022). In particular, as the three main pillars of the marine economy, coastal tourism, maritime transportation, and marine fisheries, respectively, account for 44.9%, 21.9%, and 15.6% of the added value of the core marine industries (MNRPRC, 2022). The sustainable development of these industries is inseparable from a healthy and resilient marine ecological environment. The construction of MPAs in ABNJ is thought to be an effective instrument to ensure the health and sustainability of the ocean. Therefore, it is of great significance to safeguard China’s marine resource interests in order to realize the efficient conservation and sustainable use of marine biodiversity through the establishment of MPAs in ABNJ.



3.1.2 Promoting marine scientific research

From the current discussion on BBNJ and MPAs, the establishment and management of protected areas on the high seas are closely related to marine science. First of all, before the MPA is established, the selection of location of the MPAs should be based on scientific data. Article 17 bis in the fifth revised draft text of BBNJ agreement provides that “areas ... should be identified: (a) on the basis of the best available science and scientific information ...; (b) By reference to one or more of the indicative criteria specified in annex I.” (UNGA, 2022) It is worth noting that the content of the annex I is highly similar to that of annexes II and III adopted in resolution IX/20 of the CoP to the CBD in 2008 (CBD, 2008). These indicative measures need to be based on marine scientific research. This implies that States parties proposing the establishment of protected areas need to conduct scientific research on selected areas and collect data to support their proposals. Secondly, further advancing ocean science and technology, and ensuring a robust science-policy interface are critical to achieving sustainable ocean management (UN, 2021). The management and monitoring after the completion of the establishment of MPAs also needs the corresponding investment in science research and technology innovation. According to the Article 12 about monitoring and review in the fifth revised draft text of BBNJ agreement, decisions on the amendment, extension or revocation of MPAs and any related measures should be based on “the best available science and scientific information” (UNGA, 2022). This clear legal demand for scientific research will stimulate the expansion of domestic marine research to marine areas beyond national jurisdiction.

Finally, two of the objectives of part II (marine genetic resources, including questions on the sharing of benefits) of the BBNJ agreement are to “build and develop the capacity of developing State Parties to utilize marine genetic resources of ABNJ” and to “promote technological innovations by promoting and facilitating the development and conduct of marine scientific research in ABNJ” (UNGA, 2022). Article 10 of this section also specifically refers to opportunities for scientists from developing countries to be involved in or associated with the project. Besides, the objectives of part V (capacity-building and transfer of marine technology) also include the support for developing State Parties through capacity-building and the transfer of marine technology, which would help them develop, implement, monitor, manage and enforce area-based management tools, including marine protected areas. Therefore, as a developing country, China currently lags behind developed countries in marine scientific knowledge and core technologies relating to deep-ocean and other areas for decades. China’s active participation in the construction of high seas protected areas will provide a rare opportunity for the accelerated development of domestic marine scientific and technological innovation by stimulating the potential of innovation and strengthening cooperation with developed countries in BBNJ. Then China’s enhanced marine scientific and technological capabilities will contribute to the upgrading of China’s domestic marine industry and promote the conservation and sustainable development of the ocean, which forms a virtuous circle.



3.1.3 Making China’s contributions to global ocean governance

Global ocean governance needs international cooperation and coordination. China is a big marine country, and global marine governance needs China’s participation. Due to the interconnection of the ocean, China would be affected by the global marine condition in terms of marine ecosystems, ocean development, and ocean management activities. China needs to safeguard its national interests by participating in global ocean governance. China is a permanent member of the UN and a State Party to the UNCLOS. China firmly supports the UN Sustainable Development Goals (SDGs), and China actively implements its obligation to protect the marine environment under the UNCLOS.

China has always advocated the concept of a community with a shared future for mankind. A community with a shared future for the ocean refers to a collective formed by people under certain common conditions, or a unified organization or similar organization formed in the marine field by a number of national and non-state actors based on common marine interests or values. Its goal is to achieve the harmonious co-existence of ocean and people, to build a peaceful, cooperative and harmonious ocean and marine order, so that the ocean will become the common wealth of peace, development, cooperation and win-win results for all mankind. This concept can inspire the subjects of global ocean governance to pay more attention to the overall interests of mankind and the healthy development of the ocean while paying attention to their own interests (Jin, 2021). It is argued that the concept on maritime community with a shared future, as a specific reflection of the concept “a community of shared future for mankind” in maritime domain, could guide the BBNJ negotiations and assist in addressing the challenges arisen from BBNJ negotiations (Shi, 2022). The concept of a maritime community with a shared future is consistent with the goals contained in the upcoming BBNJ agreement, both of which “desire to promote sustainable development and aspire to achieve universal participation” (UNGA, 2022). The concept of a maritime community with a shared future is also the guiding ideology to promote China’s participation in global marine governance (Duan and Yu, 2021), including the approaching establishment of MPAs in ABNJ (Xue, 2021).

Participation in global ocean governance includes not only the construction of a global ocean governance framework, but also the participation in the national practice of global ocean governance. At present, the negotiations on the BBNJ agreement are coming to an end, and China has actively made suggestions and played a positive role in promoting the negotiations. When the time is ripe in the future, China should continue to enhance its participation in global ocean governance by participating in the construction of relevant marine protected areas. That’s a feasible way for China to make its own contributions to the global ocean governance as a responsible large nation.




3.2 The limits

Notwithstanding these motivations for China the actively participate, there are still some restrictive factors that China has to consider before it chooses to take practical actions.


3.2.1 The negative impact on domestic pelagic fishery

The freedom of fishing is one of the traditional freedoms on the high seas. In recent years, the freedom of fishing on the high seas has shown a trend of being restricted. A well-known example is that the 1995 Fish stocks Agreement restricted the fishing of straddling and highly migratory species on the high seas. The establishment of high seas protected areas is likely to make the freedom of fishing on the high seas a thing of the past. In high seas protected areas, the range of fishing species that are restricted or prohibited may be expanded, and “sea closure” measures may even be implemented in some marine areas. In view of the restrictive effect on the traditional high seas fishing rights, some countries regard the high seas protected areas as a threat to the fishing freedom. It is considered that the high seas protected areas will impose certain restrictions on the fishing carried out by the relevant countries on the high seas (Xu, 2015).

Fishery is an important industry of China’s national economy and an important part of China’s agricultural and rural economy. As an important part of China’s fishery, pelagic fishing is of great significance for China to safeguard the supply of agricultural products and national food security, as well as to increase fishermen’s income and promote employment. China’s pelagic fishing began much later than other big fishing countries. China has not utilized the high seas fisheries resources to seek benefits for its people until 1985 that China National Fisheries Corporation sent the first high sea fishing fleet, which was composed of 13 fishing vessels and 223 crew members (Liu, 2019). After more than 30 years of efforts, China’s pelagic fishery has formed an industrial scale. According to statistics in 2020, the total output and output value of pelagic fishery in China are about 2.32 million tons and 23.92 billion yuan respectively, and the number of operating offshore fishing vessels has reached more than 2700 (Wang and Wu, 2021). The overall size of the fleet and the output of pelagic fishing are among the highest in the world.

From the existing practice of the MPAs in ABNJ, the conservation measures adopted by the relevant regulatory agencies generally impose restrictions on the freedom of fishing on the high seas. For example, there is a “no take” General Protection Zone (GPZ), where no commercial fishing is permitted in the Ross Sea region MPA (MFAT, 2022). The establishment of effective protected areas means that certain areas are designated as “no-catch zones”, which is bound to affect existing fishing activities on the high seas to some extent. From the perspective of short-term benefits, the fishery benefits available to the domestic pelagic fishing industry are bound to be adversely affected. But in the long run, studies have shown that, MPAs in ABNJ will in general not harm high seas fisheries and will benefit global fisheries, including high seas fisheries (Zhou, 2020). However, protected areas do bring about a redistribution of fishing production, from which the fleets of some countries may benefit and those of some countries may face losses. Thus, the exact impact on China’s pelagic fishing industry needs further research and data support.



3.2.2 The restrictions on activities in the Area

According to the Article 1(4) of the fifth draft text of the BBNJ agreement, “areas beyond national jurisdiction” means the high seas and the Area. While under Article 1(1) of the UNCLOS, “Area” means the seabed and ocean floor and subsoil thereof, beyond the limits of national jurisdiction; and “activities in the Area” means all activities of exploration for, and exploitation of, the resources of the Area, which includes all solid, liquid or gaseous mineral resources in situ in the Area at or beneath the seabed, including polymetallic nodules. From the perspective of geographical location, there is a geographical combination between the high seas protected areas and the Area. The primary body of the waters adjacent to the Area belongs to the high seas, despite the fact that the resources therein as a whole are subject to the jurisdiction and control of the system of the Area under the UNCLOS. In order to prevent the emergence of a high seas biodiversity protection system that is in conflict with the “Area” current system, the ISA has made it clear that it would like to serve as the appropriate forum for enhancing international cooperation for protecting the high seas submarine biodiversity.From the practice of the current construction of protected areas, the protection measures adopted by the management organizations generally include navigation control, scientific research activities control and pollutant discharge control. If the exploration area where exploration activities carried out coincides with the high seas protected area, then the activities involving maritime navigation, resource exploration, waste discharge and other activities carried out in the Area may be restricted and managed by the regime of the MPAs. As a result, the creation of MPAs in ABNJ will impose some limitations on the development activities in the Area.

As the world’s population and productivity continues to grow, resources are more and more important to human society. After years of exploitation, land resources have been gradually exhausted inevitably, and marine resources have become the focus of exploitation. For China, the international seabed area is of vital importance as the source of strategic resources (Yang and Liu, 2019), because the domestic supplies of necessary mineral commodities have failed to meet the requirements of economic development. The development of the international deep sea-bed can not only enable China to obtain a large number of non-renewable mineral resources and achieve obvious economic benefits, but also enable China to make great progress in the field of marine science and technology. China has been conducting deep sea-bed activities since the 1980s. It signed an exploration contract with the ISA and has obtained a mining zone block of 75000 square kilometers in the Pacific sea-bed (Zou, 2003). China has carried out resource exploration and research on relevant blocks, invested in the research and development of deep-sea mining technology, applied to the ISA for the acquisition of deep-sea mining blocks and signed exploration contracts (Yang and Liu, 2019). Once the MPAs are formed, its conservation measures may have a restrictive effect on the activities in the relevant Area which may increase the technical difficulty and investment cost of deep-sea mining.



3.2.3 The deficiencies of relevant domestic legal resources

The construction of MPAs in ABNJ may bring challenges to China’s legal resources from three aspects: First of all, it may affect domestic legislation. On one hand, the current domestic legislation on biodiversity protection and nature reserves is not perfect. Laws and regulations such as the Marine Environmental Protection Law of the people’s Republic of China and the Regulations of the People’s Republic of China on Nature Reserves, both revised in 2017, which cannot be applied directly to MPAs in ABNJ, may need revision in consideration of the consistency with BBNJ agreement. Moreover, if there are some domestic legislations that conflict with the MPAs regime, then there will be more modifications work to do. On the other hand, after the conclusion of the BBNJ agreement, it is necessary to deal with the coordinated relationship between the BBNJ agreement and other international agreements ratified by China, which puts forward higher requirements for China to fulfill its international treaty obligations. Secondly, the challenge comes to China’s capacity of law enforcement. After the completion of the MPAs in ABNJ, it is necessary for participating countries to participate in the supervision and management of the protected areas. Because it is located outside the scope of national jurisdiction and it may also need coordination with other countries or international organizations, this scenario will probably put forward new and higher law enforcement requirements for the sea-related substantive departments of China. Finally, the pressure rests on China’s judicial capacity. When violation of relevant conservation and management measures happens in MPAs in ABNJ, disputes may arise. States participating in the construction of the protected areas may need to provide possible dispute resolution mechanisms, including judicial personnel (judges and arbitrators, etc.), as well as arbitration institutions.

At present, the relevant international legal system is not omnipotent, and the experience of other countries for reference is very limited, despite the fact that the system of MPAs prescribes additional standards and obstacles for the leading maritime powers. Before participating in the construction of MPAs in ABNJ, China needs to seriously consider various practical factors at home, and should neither blindly follow the trend nor be too timid.





4 Possible solutions for China

As a major marine country, China has to be prepared for the foreseeable challenges ahead when it choose to participated in the establishment of MPAs in ABNJ.


4.1 Replace ocean fishing with deep-sea aquaculture (marine ranching)

Many domestic experts have recommended pertinent countermeasures from elements of operation mode, kind of operation, and building the capacity in accordance with relevant international standards in order to meet with the trend of the international community to restrict overfishing in ABNJ. China has implemented these measures in an effort to eventually comply with international standards and criteria. China has adopted these countermeasures to gradually meet the international requirements and further conform to international standards. But a better solution may be to use mariculture to gradually replace high sea fishing.

China is the world’s largest consumer as well as the largest producer of fish products. China is the largest aquaculture country in the world, accounting for more than 60% of the world’s total aquaculture (Kurzydlowski, 2021). It has initially developed a sound fishery industry structure and governance system. China is the only major fishery country in the world where the total amount of farmed aquatic products exceeds the total amount of captured aquatic products as shown in 
Table 2
 below.


Table 2 | 
A survey of the output of marine products in China.




The report “The State of World Fisheries and Aquaculture” released by FAO in 2018 predicts that the global fish production is expected to reach 201 million tons in 2030, and nearly 2/3 of food fish will be provided by aquaculture (FAO, 2018), so there are great prospects for the development of cage culture in China. Since the 1970s, cage culture in China has experienced the development process from ordinary cage, deep-water cage to far-reaching sea cage. In 2020, there are about 38214000 cubic meters of deep-water cages in China, with a total production of 293120 tons, mainly distributed in Hainan, Guangdong, Guangxi, Shandong and Zhejiang Province. The development of marine aquaculture can largely reduce the production pressure of China’s high sea fishing industry.



4.2 Balance the relationship between conservation and utilization

It is necessary to balance the relationship between conservation and utilization and avoid emphasizing maintenance and neglecting utilization. What’s more, the balance between conservation and utilization is a key issue in the affairs of protected areas on the high seas. In the negotiation of the BBNJ agreement, the European Union blindly emphasizes the ecological elements of the high seas protected areas, while neglecting the social and economic factors, showing a tendency of “emphasizing conservation rather than utilization”.

For example, in the process of the establishment of Antarctic marine protected areas, the relationship between conservation and rational use involves the objectives and concepts of marine protected areas, which is one of the focuses of debate. Article 2 of the Convention on the Conservation of Antarctic Marine living Resources makes it clear that its purpose is “conservation of Antarctic marine living resources”, and the term “conservation” includes rational use. The purpose of this provision is to achieve a balance between conservation and utilization and the sustainable use of Antarctic living resources should not be excluded from the construction of Antarctic marine protected areas.

To balance the relationship between “conservation” and “rational use”, we need to rely on sufficient scientific data to quantitatively analyze how to achieve the balance between “conservation” and “rational utilization”. Therefore, China should increase investment in scientific research to collect the basic data extensively, which lays a scientific foundation for balancing the relationship between “conservation” and “rational utilization”. China must encourage fair and rational use of marine resources in harmony with sustained, effective protection of marine biodiversity, particularly in ABNJ, as a responsible power in international maritime affairs.



4.3 Improve the relevant national governance mechanisms

China should concentrate on the following three aspects to better response to the deficiencies of relevant domestic legal resources: First, China needs to reinforce and improve its overall planning, as well as create high-level mechanisms and coordination systems that are appropriate for the advancement of MPAs affairs. And China should strengthen the study of the draft text of BBNJ agreement and extensively solicit opinions and suggestions from scholars to prepare for the revision and updating of the related legislations in the future. Second, China should strengthen the building of law enforcement capacity and improve the joint marine law enforcement mechanisms in the field of BBNJ. Finally, China should improve the domestic maritime dispute settlement mechanisms and strengthen the training of relevant legal talents.




5 Conclusions

In the face of a bleak future, humanity’s capacity for alternate decision-making is preserved by nature’s diversity. Thus, we must decide what is best at the moment for the preservation of BBNJ. China must assume responsibility for preserving the planet’s home and strike a balance between preservation and sustainable use as a major nation in the world. In order to make it come true, China as well as other countries still has a long way to go. China should cooperate with the international community within the framework of the UNCLOS, given the complexity and sensitivity of protecting and using marine biodiversity in ABNJ as well as the information gaps. As a big proponent of creating a maritime community with a shared future, China has not only played a significant role in the formulation and compliance of the UNCLOS, but also actively participate in the follow-up legislative activities directly related to UNCLOS, especially in the negotiations of BBNJ agreement. It can be expected that, although there are both drivers and limits for China to participate in the establishment of MPAs in ABNJ, China will choose to think from the point of view of safeguarding the interests of all mankind and is willing to make its own contributions in the establishment of MPAs in ABNJ.
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