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As a system based on domestic law, strategic environmental assessment (SEA) can take environmental factors into consideration in the formulation of policies, plans, and programmes, and has received much attention in the field of environmental governance of areas beyond national jurisdiction (ABNJ). The recently adopted “Agreement under the United Nations Convention on the Law of the Sea on the Conservation and Sustainable Use of Marine Biological Diversity of Areas beyond National Jurisdiction” (BBNJ Agreement) incorporates SEA into its text, but the BBNJ Agreement has not yet entered into force. Of other existing schemes governing ABNJ, some lack provisions on SEA, and some do not set SEA as a binding legal obligation. Conducting SEA in ABNJ faces several challenges, including fragmented rules and reluctance on the part of countries, which lead to unsatisfactory results. Therefore, this study suggests that the BBNJ Agreement should collaborate with regional treaties and international organizations in the future to complement and reinforce current systems and regulations, improving compatibility among them. At the same time, consideration should be given to identifying the protection of BBNJ as a common concern of humankind (CCH) to strengthen the implementation of future SEAs.
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1 Introduction

Human activity is an important factor affecting the marine ecological environment and its biological resources. The assessment of different human activities and their potential for significant impacts on marine species, habitats, and ecosystems is an essential component of any ocean governance regime (Barnes and Long, 2021). Strategic environmental assessment (SEA) has long been recognized as an important tool for integrating environmental and sustainability considerations into planning and decision-making processes (Craik and Gu, 2019).

On June 19, 2023, with the joint efforts of the whole international community, the Agreement under the United Nations Convention on the Law of the Sea on the Conservation and Sustainable Use of Marine Biological Diversity of Areas beyond National Jurisdiction (BBNJ Agreement) was adopted (UNGA, 2023). The BBNJ Agreement reflects the latest measures on environmental governance of areas beyond national jurisdiction (ABNJ). Article 39 of the BBNJ Agreement provides relevant provisions for SEA, but the Agreement itself has not yet entered into force until recently. This has drawn much attention to the issue of conducting SEA in ABNJ. In the existing literature, research results for specific SEA procedures and best practice issues are mostly in the context of comparative or domestic law (Partidário, 2003; Clayton and Sadler, 2005; Tetlow and Hanusch, 2012). There is insufficient research on the specific provisions and implementation procedures for SEA in existing schemes in international law, especially in schemes governing ABNJ. Therefore, this study explores three main aspects of these issues:

	(1) whether there already exists a robust framework for SEA in ABNJ in international law;

	(2) what difficulties are currently faced in carrying out SEA in ABNJ; and

	(3) how to address the aforementioned challenges and promote the implementation of SEA in ABNJ in the future.



This study first analyzes the definition of SEA, as well as the emergence and development of SEA in domestic law and its incorporation into international law. Through legal analysis and treaty interpretation, specific SEA provisions in international treaties currently applicable to ABNJ were also studied. The dilemma of countries in carrying out SEA in ABNJ was then analyzed with respect to: the fragmentation of SEA rules, the flaws in the existing SEA system, and the lack of motivation for countries to carry out SEA. Finally, the possibility of interaction and cooperation between different current governance frameworks and mechanisms was studied, and, from the perspective of the common interests of humankind (CIH), this paper proposes the protection of BBNJ as a common concern of humankind (CCH) to enhance the implementation of SEA.




2 Development and essential characteristics of SEA

SEA has emerged as a result of people’s reflections on the limitations of the environmental impact assessment (EIA) system. Although various parties have different definitions of EIA (UNEP, 1987; International Association for Impact Assessment, 1999), its core characteristic lies in the assessment of the impacts of specific projects and activities on the environment. During the implementation of EIA, people realized that simply assessing specific projects and activities was no longer sufficient to meet the needs of comprehensive environmental protection and sustainable use of resources. When assessments are limited to specific projects or activities, it becomes challenging to manage the cumulative impact and therefore thoroughly explore alternatives (Sander, 2016). In the United States National Environmental Policy Act of 1969, SEA was introduced into law for the first time (US Congress, 1970). In the mid-1970s, several countries began expanding environmental assessment to the strategic level. Since the late 1980s, environmental assessments have been extensively utilized in numerous countries in decision-making processes, including policies, plans, and programmes (Zhang et al., 2019).

Unlike EIA, SEA considers the potential environmental impacts during the initial stages of decision-making. Peter Wathern proposed that, in principle, EIA could apply to all activities that are likely to have significant environmental impacts, irrespective of their type. Thus, the potential scope of a comprehensive EIA system could encompass the approval of policies, plans, programmes, and projects at all levels of government. This was a relatively early idea about SEA, but the term “SEA” had not yet been coined at that time, and was only referred to as “comprehensive EIA system” (Wathern, 1990). The term SEA reportedly was first used in a draft report to the Commission of the European Communities in 1989 (Tetlow and Hanusch, 2012). At present, there is no standardized definition of SEA, and variations exist in the definitions provided by different entities. A more representative one is given by the United Nations Environment Program (UNEP), that is, SEA refers to “a formal, systematic process to analyze and address the environmental effects of policies, plans and programmes and other strategic initiatives” (UNEP, 2004). This definition defines the scope of SEA as “policies, plans, programmes, and other strategic initiatives.” From the standpoint of the object to be assessed, it generally encompasses all strategic levels except for specific activities. In terms of institutional function, it highlights the need to “analyze” and “address” environmental effects.

As the world pays greater attention to international environmental issues, countries realize the need to ensure that their activities outside their territory should not have adverse effects on the environment and resources that belong to all humanity. Therefore, EIA has gradually been introduced into the field of international law. Although the Stockholm Declaration of the United Nations Conference on the Human Environment of 1972 did not directly mention EIA, Principles 14 and 15 emphasize the coordinated development of the economy, society, and the environment through reasonable planning, which is usually interpreted as implicitly requiring the implementation of EIA (Deng, 2015). Beginning from this point, a sequence of international treaties incorporating EIA provisions have appeared in the field of international law (Craik, 2008). Compared with EIA, SEA is rarely stipulated in international treaties, and most treaties are regional ones. For example, the Framework Convention on the Protection and Sustainable Development of the Carpathians was adopted in 2003, and it mandated a SEA system (UN, 2003). But the convention only includes several member states from the Carpathian region. Protocol on Strategic Environmental Assessment to the Convention on Environmental Impact Assessment in a Transboundary Context (Kiev Protocol) also provides for SEA, but the current membership of this protocol remains confined to European countries, although it is open to all UN member states (UNECE, 2014, ECE, 2014). The international multilateral treaties that mandate the conduct of SEA in ABNJ only include: the Convention on Biological Diversity (CBD) of 1992, Draft Guidance on Biodiversity-inclusive Strategic Environmental Assessment of 2006 (2006 SEA Guidance), Draft Guidance on Biodiversity-inclusive Strategic Environmental Assessment in Marine and Coastal Areas of 2012 (2012 SEA Guidance), and the BBNJ Agreement, which is currently not in force.




3 Provisions on SEA for ABNJ in international treaties



3.1 Global treaties



3.1.1 CBD and related documents

Article 4 of the CBD stipulates that the provisions of this Convention apply to activities carried out by contracting parties in the ABNJ (UN, 1992). Section 1(b) of Article 14 of CBD requires parties to introduce appropriate arrangements to ensure that the environmental consequences of its programmes and policies that are likely to have significant adverse impacts on biological diversity are duly taken into account. This provision contains the basic elements of SEA.

The Conference of the Parties (COP) to the CBD subsequently adopted a resolution that defined SEA and adopted a series of guidelines. The resolution adopted by the COP-06 in 2002 defined SEA as “the formalized, systematic, and comprehensive process of identifying and evaluating the environmental consequences of proposed policies, plans, or programmes to ensure that they are fully included and appropriately addressed at the earliest possible stage of decision-making, on a par with economic and social considerations” (UNEP, 2002). Following the 2006 SEA Guidance adopted by COP-08 in 2006 (UNEP, 2006), the 2012 SEA Guidance was adopted by COP-11 in 2012 (UNEP, 2012a). The latter took particular account of the complexity of ABNJ and provided a useful reference for countries to conduct SEA. In the 2012 SEA Guidance, subjects responsible for conducting SEA are typically national authorities, but can also include regional authorities or international agencies. SEA objects encompass policies, plans, and programmes. SEA aims at better strategies, ranging from legislation and country-wide development policies to sectoral and spatial plans. The 2012 SEA Guidance sets the environmental assessment threshold as “potential biodiversity impacts” (UNEP, 2012b).

The 2006 and 2012 SEA Guidance drafts are not legally binding in nature, and the successful implementation of these agreements depends entirely on the voluntary cooperation of the countries involved. In the 2015 “Certain Activities Carried Out by Nicaragua in the Border Area” case, Article 14(1) of the CBD was invoked. Costa Rica believed that this provision was merely an “introduction of appropriate procedures.” The International Court of Justice (ICJ) also held that “the provision at issue does not create an obligation to carry out an environmental impact assessment” (ICJ, 2015a). The 2006 and 2012 SEA Guidance drafts also frequently use terms such as “where possible” and “voluntary,” indicating that the two documents are soft-law documents and do not have mandatory legal effect.




3.1.2 UNCLOS and the BBNJ Agreement

Part 12 of the United Nations Convention on the Law of the Sea (UNCLOS) stipulates the protection and preservation of the marine environment, and Article 206 stipulates the obligation of States parties to assess the potential effects of planned activities on the environment. It is generally believed that Article 206 refers only to EIA and does not include SEA. As early as in the meeting of the preparatory committee for the BBNJ Agreement, some countries pointed out that the “planned activities” referred to in Article 206 of UNCLOS meant specific activities under national jurisdiction or control, that is, project-level activities, excluding policies, plans, programmes (UN, 2016, 2017). Some researchers have also studied the interpretation of EIA rules in international judicial practices, including the 2010 Uruguay River Pulp Mill case (ICJ, 2010), the advisory opinion on the responsibilities and obligations of states with respect to activities within the international seabed area by the International Tribunal for the Law of the Sea (ITLOS) in 2011 (ITLOS, 2011), and the Costa Rica v. Nicaragua case of 2015 (ICJ, 2015b). As far as these judicial practices are concerned, activities pertain to specific proposed actions rather than policies, plans, and programmes. Hence, Article 206 of UNCLOS should refer to EIA instead of SEA (Shi and Chen, 2020).

The BBNJ Agreement clearly states that conducting SEA in ABNJ is an obligation for States parties, which exceeds the scope of Article 206 of UNCLOS. Before the intergovernmental meeting to draft the BBNJ Agreement, the United Nations General Assembly (UNGA) resolution 72/249 required that its work and results should be fully consistent with the provisions of UNCLOS (UNGA, 2018a). The provisions on SEA in the BBNJ Agreement further developed the relevant provisions in UNCLOS. Some researchers have also explained this and believe that, according to Articles 237 and 311 of UNCLOS, such inconsistencies within UNCLOS may be deemed acceptable as long as they align with the intent and goals of UNCLOS (Craik and Gu, 2022). Although the BBNJ Agreement has been adopted, it still needs sufficient levels of ratification by national governments to take effect.

The International Seabed Authority (ISA) is an international organization established in accordance with UNCLOS to organize and control activities within the international seabed area (Area) and manage the resources of the Area. The ISA has developed a set of regulations, which clearly state that entities should conduct EIA for mineral exploration and development activities within the Area. While the regulations of and recommendations by the ISA may not explicitly outline the requirements for conducting SEA, they do reflect relevant elements of SEA. For example, in Annex I paragraph 61 of the “Recommendations for the guidance of contractors for the assessment of the possible environmental impacts arising from exploration for marine minerals in the Area,” it is clearly stated that “Modelling studies should be undertaken collaboratively and linked closely to the field studies so as to assess extinction risks under various management strategies, including various options for the design of protected areas. Overall conservation strategies need to take into account other natural and anthropogenic impacts on faunal communities” (ISA, 2019).





3.2 Regional treaties



3.2.1 Antarctic Treaty System

Some researchers believe that existing practices under the framework of the Antarctic Treaty already reflect relevant elements and principles of SEA (ASOC, 2001; ASOC, 2002). To determine if SEA is included in the Antarctic Treaty System, it is necessary to examine its provisions on objects of assessment. As per Articles 31 and 32 of the Vienna Convention on the Law of Treaties (VCLT), it is essential to thoroughly consider the terms, context, and objectives of the treaties within the Antarctic Treaty System, along with the subsequent practices of the states involved.

From the perspective of the treaty text, Article 8 of the Protocol on Environmental Protection to the Antarctic Treaty (the Madrid Protocol) specifies the objects that should be assessed. According to Article 8(1), States parties should assess the environmental impact of the activities mentioned in article 8(2), in accordance with the procedures specified in Annex I to the Madrid Protocol: Environmental Impact Assessment (Annex I). Such activities refer to any activities undertaken in the Antarctic Treaty area pursuant to scientific research programmes, tourism, and all other governmental and non-governmental activities in the Antarctic Treaty area. Article 8(3) also mentions that the assessment procedures set out in Annex I shall apply to any change in an activity. It can be seen that the procedures specified in Annex I assess mainly the environmental impact of specific activities rather than of policies, plans, and programmes. Therefore, the procedures specified in Annex I should rightly be classified as EIA rather than SEA.

From the perspective of its purpose, Article 2 defines the objective and designation of the Madrid Protocol and states that “the Parties commit themselves to the comprehensive protection of the Antarctic environment and dependent and associated ecosystems and hereby designate Antarctica as a natural reserve, devoted to peace and science.” Article 3(2) states that “activities in the Antarctic Treaty area shall be planned and conducted so as to limit adverse impacts on the Antarctic environment and dependent and associated ecosystems; activities in the Antarctic Treaty area shall be planned and conducted on the basis of information sufficient to allow prior assessments of, and informed judgments about, their possible impacts on the Antarctic environment and dependent and associated ecosystems and on the value of Antarctica for the conduct of scientific research.” Some researchers argue that the above provisions are prerequisites for carrying out activities in Antarctica and are also a reflection of the precautionary principle. Countries must conduct activities in Antarctica in a manner that aligns with objectives and environmental principles, and therefore they also have relevant assessment obligations for the planning and organization of such activities (Roura and Hemmings, 2011). This study believes that the provisions on “objective and designation” and “environmental principles” in the Madrid Protocol are only guidelines, advocating that countries take environmental factors into consideration when planning activities. It cannot be directly deduced that states have an obligation to assess policies, plans, and programmes.

In addition to the terms, context, and purpose of a treaty, subsequent practice can also serve as evidence of treaty interpretation. Subsequent practice specified in the VCLT is divided into two main categories: one category is the subsequent practice in Article 31, paragraph 3(b), which refers to the behavior of applying the treaty in which the parties interpret and accept the treaty based on common understanding (UNGA, 2018b); the other category is that of subsequent practice as a supplementary means of interpretation under Article 32, which does not require the unanimous consent of all contracting parties. Consequently, such subsequent practice has a lower weight in the interpretation of the treaty (UNGA, 2018c). Since the policies, plans, and programmes that are the objects of SEA are formulated and implemented under the leadership of the state, this study analyzed the assessment of national plans implemented in Antarctica by various countries under the National Antarctic Program category in the Antarctic Treaty Environmental Impact Assessment Database (Table 1).


Table 1 | Records of countries submitting National Antarctic Programs to EIA.



As of May 19, 2024, there are 2,152 records in the Antarctic Treaty EIA Database. Among them, 378 records are under the National Antarctic Program category, but most of them are EIA for specific activities such as scientific research, inspections, construction, and transportation carried out by states in accordance with relevant plans. Of all the records, there are only 31 items where the object of EIA is a plan or a program, of which there are only 29 items dated following the coming into effect of the Madrid Protocol on January 14, 1998. Although the environmental assessment topics of these 29 records are plans or programmes, it does not mean that they all meet the requirements of SEA. Some of the assessments are actually just EIA of large-scale activities, that is, following decisions made on plans or programmes, EIAs were carried out in a concentrated manner for multiple specific activities. From the perspective of the State parties that conducted the assessment, 33 signed and approved the Madrid Protocol, but only Sweden, New Zealand, and Finland submitted their national Antarctic programmes for assessment on a long-term basis. This means that it is difficult to believe that all States parties established consistent practices based on a common understanding of the treaty as to whether policies, plans, and programmes should be subject to SEA. Hence, by analyzing the subsequent practices of States parties, it cannot be determined that the EIA provisions in the Madrid Protocol encompass SEA.




3.2.2 Rules related to SEA in the Arctic region

The Arctic environment, and especially its ecosystems, seem to be more vulnerable to anthropogenic pollution than the ecosystems of more temperate regions (Koivurova, 2002), therefore it is crucial to figure out the impact of policies, plans, and programmes on the Arctic region. However, currently, there is a lack of unified international legal regulations for governing the SEA of different countries in the Arctic’s ABNJ. Additionally, some documents concerning SEA lack legal binding force.

Firstly, there is a lack of unified international legal regulations for governing the SEA of different countries in the Arctic’s ABNJ. The Kiev Protocol, as an international treaty, has played a significant role in urging Arctic nations to conduct SEA (Sander, 2016). However, not all Arctic countries are signatories to the Kiev Protocol. More importantly, the Kiev Protocol is restricted to national jurisdiction and cannot be applied to ABNJ.1The domestic laws of the eight Arctic countries all mandate SEA, but there are significant differences in the related SEA legislation and the specific practices of conducting SEA in the Arctic among these countries (Koivurova, 2008; Azcárate et al., 2013).In the absence of the BBNJ Agreement being in effect, it is impossible to establish a comprehensive SEA system in the Arctic based on the framework provisions of UNCLOS. Overall, the Arctic lacks international legal rules for SEA that can be applied to ABNJ.

Secondly, other documents requiring SEA for Arctic activities are predominantly soft law instruments, lacking legal binding force. In 1991, the eight member countries of the Arctic Council (Canada, Denmark, Finland, Iceland, Norway, Russia, Sweden, and the USA) signed the Arctic Environmental Protection Strategy. This strategy states in Principle 2.2 that, for management, planning, and development activities that may have a significant impact on the Arctic ecosystem, the possible environmental impacts of these activities should be assessed, including cumulative impacts (American Society of International Law, 1991). This principle essentially expanded the scope of EIA to the management and planning level. However, the strategy only outlines an action framework for environmental protection in the Arctic and lacks specific provisions on EIA and SEA. The Guidelines for Environmental Impact Assessment in the Arctic of 1997 offered comprehensive regulations on conducting EIA in the Arctic, offering practical guidance for all stakeholders in the region. Regrettably, the Guidelines offer only a basic definition of SEA; its thresholds, and procedures are not specified in detail (Arctic Council, 1997). The above two instruments are earlier provisions, and both the Arctic Council and countries conducting activities in the Arctic continue to explore the applicability of SEA in the Arctic region. The revised 2009 “Arctic Offshore Oil and Gas Guidelines” advocate that SEA procedures should be used to determine the potential impacts of offshore oil and gas exploration (Arctic Council, 2009). In the Good Practices for Environmental Impact Assessment and Meaningful Engagement in the Arctic – Including Good Practice Recommendations, issued by the Arctic Council in 2019, it is suggested that indigenous peoples and governments can use the SEA approach to assess the environmental impacts of land-use planning, achieving co-management (Karvinen and Rantakallio, 2019). The European Union funded a project titled “Strategic Environmental Impact Assessment of development of the Arctic” during 2013–2014. The objective of the assessment was to assess the impacts of development in the Arctic and of EU policies affecting the Arctic region on the political, economic and environmental landscape of the EU and the Arctic region. Enhancing dialogue between Arctic actors, experts and EU policy-makers was a focus of this project (Stępień et al., 2014). Therefore, soft law documents play an important role in conducting SEA in the Arctic region, but these documents do not explicitly impose international legal obligations on countries to conduct SEA in the Arctic.

In summary of the whole part of provisions on SEA for ABNJ in international treaties, existing international treaties governing ABNJ have inadequate provisions for SEA or lack SEA inclusion at all, making it challenging to establish a strong and enforceable legal framework for SEA within the ABNJ.






4 Challenges to implementing SEA of ABNJ



4.1 SEA rules lack systematization

From the previous analysis, it can be concluded that rules about SEA in ABNJ are loose and unsystematic. The problem of fragmentation and lack of systematization of international law is not a new issue. In 2006, the 58th session of the ILC concluded a report titled “The Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law”. Two primary manifestations of the fragmentation of international law can be identified from the report. One concerns the restricted geographical scope and regulatory issues covered by specialized laws, while the other relates to potential discrepancies in specific rules among various specialized laws, possibly leading to conflicts (UN, 2013a).

The fragmentation of SEA rules in international law is essentially similar to the two manifestations mentioned above. From the perspective of the geographical scope of application, the only global treaties that currently provide for SEA in ABNJ are UNCLOS and CBD. The BBNJ Agreement has been adopted but is not currently in force. Although the Kiev Protocol is now open for all United Nations member states to join, as previously mentioned, its application scope is still restricted to national jurisdiction. Other treaties, such as the Antarctic Treaty, restrict its application based on geographical scope. This often leads to SEA being implemented within the specific geographical areas defined by each treaty, which complicates the conduct of SEA in ABNJ. As far as the contents of specific SEA rules in various international treaties are concerned, they differ in both substantive and procedural aspects. At the substantive level, the most prominent issue is the different scope of SEA objects. In the CBD, the objects of SEA include policies, plans, and programmes (UNEP, 2002). These three objects are further explained in detail in the 2012 SEA Guidance (UNEP, 2012b). In the Kiev Protocol, however, the objects of SEA include only plans and programmes (UNECE, 2003). Regarding the procedures for SEA, the provisions in each treaty are also different. There is no consensus on the procedures of SEA at the international level. In practice, researchers and international organizations try to summarize the procedures of SEA based on current best practices as a guide for implementing SEA (Partidário, 2003; OECD, 2006; SPREP, 2020).




4.2 Flaws in existing SEA rules



4.2.1 SEA rules of ABNJ lack legal enforceability

Currently, documents stipulating the implementation of SEA in ABNJ are mostly soft-law, including the 2012 SEA Guidance and the 1997 Guidelines for Environmental Impact Assessment in the Arctic referred to earlier. Since the objects of SEA are policies, plans, and programmes, and SEA emphasizes public participation and consultation, the implementation of SEA will, to a certain extent, influence and perhaps restrict a country’s freedom of national behavior. Hence, nations are reluctant to include SEA in legally binding documents. This is one of the main reasons why most SEA rules only function as norms or guidelines and depend on voluntary adoption by countries. Even legally binding international treaties tend to choose to exclude policies from the objects of SEA. This approach is adopted largely to prevent excessive interference in the policy formulation and legislative processes of States parties and to respect national sovereignty. Concerns about avoiding interference in a country’s national sovereignty are also reflected in the development of other SEA rules. For example, when drafting the European Union (EU) SEA Directive Directive, it was already thought that the objects of SEA should focus solely on plans and programmes to prevent interfere of policy and legislative procedures (EU, 1996). The objects of SEA in the Kiev Protocol reflect the concerns of different countries regarding SEA. Article 39 of the BBNJ Agreement also defines the objects of SEA as “plans and programmes,” that is, excluding policies.




4.2.2 The objects of SEA are not clearly defined

When defining SEA earlier, it was emphasized that its objects should encompass policies, plans, and programmes rather than just specific activities. Some researchers have tried to define the objects of SEA, arguing that a policy may be considered as the inspiration and guidance for action, a plan as a set of coordinated and timed objectives for implementing the policy, and a program as a set of projects in a particular area (Wood and Dejeddour, 1992). Plans and programmes are defined in the Kiev Protocol as follows: “Plans and programmes” means plans and programmes and any modifications to them that are: (a) required by legislative, regulatory, or administrative provisions; and (b) subject to preparation and/or adoption by an authority, or prepared by an authority for adoption, through a formal procedure, by a parliament or government (UNECE, 2003). Given the variations in administrative systems, policies, and legal frameworks across countries, reaching a consensus on the objects of SEA proves challenging based on broad definitions and academic discourse. Article 39 of the BBNJ Agreement does not clearly define “plans and programmes,” possibly because of challenges to reaching a consensus.




4.2.3 Duplication of assessment

The issue of duplication of assessment in SEA is also worthy of attention. During the intergovernmental conference phase of the BBNJ Agreement, countries contended that the SEA provisions in the Agreement should not duplicate existing EIA or SEA obligations in relevant legal instruments and frameworks and relevant global, regional, subregional, and sectoral bodies (IFBs) (UN, 2018a). The core of this matter lies in the relationship between the BBNJ Agreement and IFBs and this paper refers to it as the “duplication of assessment beyond the agreement.” Article 29 of the BBNJ Agreement has basically addressed this issue.

Furthermore, if a treaty incorporates both EIA and SEA, like the BBNJ Agreement, there may be duplication issues within the treaty system regarding EIA and SEA. This study refers to this as the “duplication of assessment within the agreement.” This problem derives from the unclear definition of SEA objects. Due to the ambiguity in the definition of plans and programmes in SEA, there may be an environmental assessment object that meets the criteria of projects or activities for EIA, while also fulfilling the criteria of plans or programmes for SEA (Sheate and Byron, 2005). In this scenario, this could result in the same object undergoing two different types of assessments, or it could lead to plans or programmes that are intended for SEA being instead transferred to EIA as projects or activities, thus circumventing SEA.

The key to solving the problem of duplication of assessment lies in “tiering,” which refers to the organized transfer of information and issues across planning and assessment levels (Arts et al., 2005). Tiering can manage the relationship between EIA and SEA effectively, prevent redundancy, and enhance efficiency (González and Therivel, 2022). The duplication of EIA and SEA has been extensively debated in domestic legal practice, yet was largely overlooked by stakeholders in the BBNJ negotiations. The BBNJ Agreement does not specify the procedural link between SEA and EIA, nor how to achieve the transmission of environmental information in practice. There is no relevant principle stipulation either.





4.3 Countries lack the motivation to conduct SEA



4.3.1 Conducting SEA in ABNJ limits the interests of developed countries

SEA holds distinctive value in comparison to EIA, which is why countries integrate SEA into their domestic laws. SEA emphasizes the integration of environmental and socioeconomic goals, and coordinates environmental protection and socioeconomic development in the decision-making process and the formulation of policies, plans, and programmes (Wood and Dejeddour, 1992). Moreover, the implementation of SEA is conducive to controlling the cumulative impact of large-scale activities and to thoroughly exploring alternative strategies (Sander, 2016), and it encourages public participation and consultation.

At the international level, the institutional value of SEA does not align with the interests pursued by countries in ABNJ, particularly developed nations with pertinent technologies and access to resources in ABNJ. The ICJ stated in its judgment in the Uruguay River Pulp Mill case that it may now be considered a requirement under general international law to undertake EIA where there is a risk that the proposed industrial activity may have a significant adverse impact in a transboundary context, in particular, on a shared resource. Moreover, due diligence, and the duty of vigilance and prevention that it implies, would not be considered to have been exercised if this requirement was not fulfilled (ICJ, 2010). Thus, the primary reason countries conduct EIA is to comply with international legal obligations and to avoid taking on legal responsibilities, rather than solely for environmental protection purposes. Countries’ considerations for conducting SEA are similar to those described above. The ILC stated that the significant transboundary harm must have been caused by the “physical consequences” of such activities, and it should exclude transboundary harm that may be caused by state policies in monetary, socioeconomic, or similar fields (ILC, 2001). The implementation of SEA can indeed obtain information that may cause damage in a more proactive manner at the decision-making level, but the abstract nature of policies, plans, and programmes determines that a clear and direct causal relationship cannot be established between them and specific incidents of damage. Even if SEA is not implemented, developed countries will not face the risk of violating international obligations or assuming international responsibilities. In the BBNJ agreement, there are no provisions for liability or compensation (Mendenhall and Hassanali, 2023). In ABNJ, developed nations often prioritize resource acquisition and benefits over marine environmental protection. Additionally, the emphasis on seeking alternatives and encouraging public involvement in SEA could potentially threaten national sovereignty. As a result, developed countries lack the motivation to conduct SEA.




4.3.2 Developing countries have insufficient capacity to conduct SEA

For governments or competent authorities in the process of carrying out SEA, preparing reports, consulting over and reviewing reports, public participation, follow-up monitoring, and measures to mitigate environmental impacts, require significant financial outlay (Therivel and González, 2020). Imposing global obligations for SEA would overly burden developing countries financially. For some low- and middle-income countries, the implementation of SEA relies heavily on financial support from international organizations such as the Organization for Economic Co-operation and Development (OECD) and the World Bank (Shi and Chen, 2020). Using Peru as an example, without financial support from key international organizations, it lacks a secure national funding mechanism to guarantee the implementation of SEA (Biehl et al., 2019). Moreover, the domestic legislation regarding SEA in certain developing nations is inadequate, with some only making initial attempts to implement SEA (Gutierrez et al., 2023). These developing nations lack expertise in SEA, and their domestic environmental agencies have limited capacity to conduct SEA. Consequently, they will be unable to implement SEA in ABNJ in the near future. Given this reality, SEA has significantly increased the requirements for certain developing nations to engage in ABNJ-related endeavors. This has inevitably raised suspicions of creating “environmental barriers” to access ABNJ resources through SEA, resulting in developing countries lacking the motivation to conduct SEA.

In summary, the existing rules for conducting SEA in ABNJ lack systematization, the rules themselves are flawed, and nations lack the initiative to implement SEA. These issues have resulted in challenges when implementing SEA in ABNJ.






5 Prospects for SEA in ABNJ

The adoption of the BBNJ Agreement and the promotion of its entry into force are vital for implementing SEA in ABNJ. Simultaneously, addressing fragmented SEA rules and their implementation challenges are equally essential. The international community should utilize the provisions of the BBNJ Agreement as a framework for enhancing the safeguarding of the public domain environment.



5.1 Cooperation with regional treaties and international organizations

To tackle the fragmentation problem in the existing SEA system, the BBNJ Agreement should assume a central role globally, supported by regional treaties and international organizations to boost coordination and collaboration in SEA on a global scale.

At the global level, the coordinating role of the BBNJ Agreement should be fully utilized. The BBNJ Agreement is a worldwide framework, applying to the high seas and the Area, crucial for implementing SEA in ABNJ. The BBNJ Agreement can play the role of “general law” and coordinate and cooperate with regional treaties and institutions. The ILC once elucidated the relationship between special laws and general laws and identified this as an essential aspect in coordinating and resolving the issue of the fragmentation of international law. Special laws generally take precedence over general laws. General laws offer direction for how to interpret and implement relevant special laws. In cases where special laws do not address a particular matter, or if the provisions of the special laws are deemed invalid, the corresponding general laws can be applied (UN, 2013b). When considering its relationship with other pertinent legal instruments, frameworks, and institutions, the BBNJ Agreement aligns with the spirit outlined by the ILC. Article 5(2) of the BBNJ Agreement provides that it shall be interpreted and applied in a manner that does not undermine IFBs and that promotes coherence and coordination with those instruments, frameworks, and bodies. Article 8 also provides for promoting cooperation among IFBs (UNGA, 2023). The COP, the Scientific and Technical Body and the Clearing-House Mechanism to be established after the BBNJ Agreement entering into force will also help promote the establishment of a unified coordination and communication platform (Guo and Song, 2023).

At the regional level, leveraging existing practical experience is essential for enhancing the implementation of SEA. Despite the current absence of SEA in ABNJ, EIA practices at the regional level can still offer valuable experience and serve as a point of reference for SEA. For example, certain existing EIA regulations mirror the nuances of distinct sectors, such as regulations for assessing the ecological consequences of maritime transport (Moldanová et al., 2022). There are also EIA rules that align with the unique natural conditions of certain areas. For example, Annex I of the Madrid Protocol establishes a strict threshold for EIAs as a “minor or transitory impact” to safeguard Antarctica’s delicate ecological environment (Secretariat of the Antarctic Treaty, 1991). Valuable experiences are not confined to the realm of international law; they can also encompass the application of SEA within domestic law. They provide valuable reference for implementing SEA under the BBNJ Agreement and have been taken seriously during its early negotiations (Warner, 2021).




5.2 Enhance and fortify current SEA via the BBNJ Agreement

First, the BBNJ Agreement can fill the gaps in SEA rules currently applicable to ABNJ. Regarding the development of resources in ABNJ, all parties have increasingly recognized the importance of integrating environmental protection into planning and decision-making processes, yet there remains a lack of specific regulations and established mechanisms. With regard to high-seas fisheries, the Food and Agriculture Organization of the United Nations (FAO) formulated the Code of Conduct for Responsible Fisheries in 1995 and the International Guidelines for the Management of Deep-sea Fisheries in the High Seas in 2009. These documents, especially the latter, include EIA but not SEA. The FAO also stated that international and regional instruments containing provisions on impact assessment are important for deep-sea fisheries (FAO, 2016). Regarding the environmental risks caused by mining in the Area, some countries and scientists have called for an environmental management strategy, and some researchers believe that SEA needs to be implemented (Jaeckel, 2020). For those areas suitable for SEA but which have not yet established a SEA system, the provisions on SEA in the BBNJ Agreement can adequately fill the gaps in the current governance rules.

Second, the BBNJ Agreement could improve existing SEA systems and regulations. As previously stated, numerous current SEA documents are soft law and lack legal enforceability. Once the BBNJ Agreement comes into effect, this situation will be somewhat enhanced. On the one hand, Article 39 of the BBNJ Agreement establishes SEA as a treaty obligation, while Article 29 delineates the relationship between the BBNJ Agreement and EIA processes under IFBs. This fosters positive interaction among different regional systems within the BBNJ framework and encourages SEA implementation in diverse regions. On the other hand, Article 38 of the BBNJ Agreement states that scientific and technical bodies will create standards for or guidelines on SEA, which is of great help in building a worldwide consensus. However, this consensus still needs to be achieved through consultation, involving thorough study of the administrative systems and legal frameworks of each participating country, as well as ongoing enhancement based on best practices.

Finally, the BBNJ Agreement needs to improve and refine its own provisions. In addition to Article 27 outlining EIA objectives, SEA is only mentioned in Article 39 of the BBNJ Agreement. The content of Article 39 is quite basic, comprising mainly general provisions and lacking practicality. There are still several issues that need to be addressed during the implementation phase of SEA in ABNJ, such as the ambiguous definition of SEA objects mentioned earlier and the lack of tiering between EIA and SEA. It is hoped that the standards or guidelines on SEA developed by the scientific and technical bodies specified in Article 38 of the BBNJ Agreement can address these specific issues in SEA implementation.




5.3 Advocating the protection of BBNJ as a common concern of humankind

Advocating for the protection of BBNJ as a CCH is crucial because it is linked to the CIH, yet lacks adequate recognition and commitment from the international community. CIH is a highly abstract concept, and each party has different interpretations of this term (Fastenrath et al., 2011; Benvenisti and Nolte, 2018). Currently, it is challenging for the notion of common interests to produce precise legal effects in international law, but various norms and international legal systems reflect the safeguarding of common interests, including jus cogens, obligations erga omnes, common heritage of humankind (CHH), CCH, among others (Brunnée and Hey, 2007; Bogdandy and Wolfrum, 2011). Environmental protection, which includes safeguarding the environment of the global commons, is linked to the CIH (Simma, 1994). As one of the key issues in global marine environmental protection, BBNJ is crucial for sustainable development worldwide. From the very first intergovernmental meeting, countries have highlighted that safeguarding BBNJ is linked to the CIH (UN, 2018b). However, the BBNJ Agreement only vaguely mentioned the CHH as a principle and was accompanied by numerous disputes (Abegón-Novella, 2023). The affirmation of the CIH involved in protecting BBNJ is still inadequate.

BBNJ protection should be acknowledged as a CCH. Based on established practices and scholarly research summaries, CCH includes at least the following legal implications:

	(1) Considering the nature of the issue, its negative impact is global. Once the issues are addressed, all members of the international community, or at least the majority of members, will benefit.

	(2) In terms of responsibilities or obligations, this issue cannot be resolved by one country alone. Nations worldwide have the duty to collaborate and address the issue, considering the North–South disparities and equitably sharing the burden of finding a solution (Brunnée and Hey, 2007; Murillo, 2008; Feyter, 2013; Birnie et al., 2009).



Biodiversity and climate change issues have already been identified as CCHs. Given that BBNJ is a subset of biodiversity issues (Chelsea et al., 2016) and is closely related to climate change issues, its importance is clear. Individual actions taken by any single country are insufficient to safeguard the global marine environment, and global cooperation is essential to create a cohesive management system (Harrison, 2017). The same is true for the protection of BBNJ. Furthermore, within the framework of the BBNJ Agreement, CCH does not revolve around determining ownership or distribution of benefits from particular areas or resources. This can help avoid disputes related to CHH and instead underscore that all nations are accountable for addressing specific challenges.

More importantly, recognizing the protection of BBNJ as a CCH will enhance the enforcement of obligations under the BBNJ Agreement, including SEA obligations.

First, it is conducive to enhancing the supervision of nations’ implementation of SEA. According to the BBNJ Agreement, other States parties and scientific and technological institutions can supervise and make suggestions on EIA-related issues to the states conducting EIA in public notification and consultation, EIA reports, and reporting on the impacts of authorized activities. Theoretically speaking, identifying the protection of BBNJ as a CCH means that fulfilling obligations under the BBNJ Agreement is linked to the CIH. Therefore, SEA targeting national plans or programmes is no longer an area completely sheltered by national sovereignty, but a legitimate object of international regulation and supervision (Birnie et al., 2009). Thus, States parties to the BBNJ Agreement should have the right to conduct supervision directly, or through scientific and technological institutions and other mechanisms in the agreement, to ensure individual countries adhere to their obligations. The supervisory mechanism for SEA may be stipulated in SEA-related standards or guidelines to be developed by the Scientific and Technical Body (UNGA, 2023).

Second, it is conducive to equitably sharing the burdens of cooperation and problem-solving in relation to SEA. Although EIA is explicitly mentioned in Part V of capacity-building and the transfer of marine technology (CB&TT) in the BBNJ Agreement and is included as a type of CB&TT in Annex II, there is no provision for CB&TT in SEA. Based on the need for the fair sharing of responsibilities as required by CCH, it is essential to include SEA as a component under the scope of CB&TT to address the economic and technical challenges faced in the development of SEA in developing countries. Specifically, the list of CB&TT types in Appendix II can be expanded by the COP based on the recommendations of the CB&TT Committee, according to Article 40(3) of the BBNJ agreement.

Finally, CCH involves the CIH and is closely related to obligations erga omnes. In 2011, the Seabed Disputes Chamber of ITLOS confirmed in the Advisory Opinion of Responsibilities and Obligations of States with respect to activities in the Area that the obligations relating to the preservation of the high-seas and Area environments as erga omnes in character (ITLOS, 2011). In relation to the BBNJ Agreement, it is likely that the provisions designed to protect the marine environment will also, by extension, become erga omnes norms. In academic theory, the question of whether any international community member is qualified to bring proceedings against a country violating obligations erga omnes on behalf of the international community is controversial (Birnie et al., 2009; Feyter, 2013). Different approaches exist in international judicial practice as well (ICJ, 1966; ITLOS, 2011; ICJ, 2020). However, this could be a potential method for guaranteeing the fulfillment of responsibilities outlined in the BBNJ Agreement.





6 Conclusion

Among current global and regional international treaties, while some mention SEA or embody its concept, they are limited in legal effectiveness and feasibility and face significant fragmentation issues. Even in the BBNJ Agreement, the provisions on SEA are incomplete and need further guidance and technical standards to improve feasibility. Given these facts, it is important to acknowledge that there are significant challenges to carrying out SEA in ABNJ, and the entry into force and implementation of the BBNJ Agreement must not be postponed any longer.

After the BBNJ Agreement enters into force, it remains essential to enhance collaboration with regional treaties and institutions and strengthen the feasibility of SEA rules. Certain aspects such as the subjects, thresholds, and assessment procedures of SEA still need greater clarification, which necessitates consensus among countries under the BBNJ Agreement framework. This research is mainly focused on the macro-institutional level. Further exploration and practice are needed to determine how to collaborate between the BBNJ Agreement and IFBs, as well as how to establish technical standards for SEA in the BBNJ Agreement in the future.

As an environmental governance tool, SEA is still a novel attempt to regard it as an international legally binding obligation that nations should undertake when carrying out activities in the ABNJ. The challenge with this endeavor is that without a robust accountability mechanism in place, it is hard to anticipate nations to diligently uphold their responsibilities in safeguarding the environment of the global commons. Concerning ABNJ and its resources, our attitudes must shift from political games based on competing interests to cooperative protection based on CIH. For a series of international treaties, including the BBNJ Agreement, the obligation to enhance protection of the environment of the global commons must be further reinforced. As it is essential to avoid a new round of the “tragedy of the commons” caused by the international community’s indifference to the protection of the environment of the global commons.
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Footnote

1The Kiev Protocol defines “transboundary impact” as “any impact, not exclusively of a global nature, within an area under the jurisdiction of a Party caused by a proposed activity the physical origin of which is situated wholly or in part within the area under the jurisdiction of another Party”. This excludes ABNJ, both as affected areas and as the origin of harm.
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