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Introduction: The taxation of multinational digital firms presents unique challenges 
due to the decoupling of value creation from physical presence. While international 
bodies like the OECD have advanced policy proposals—most notably through Pillar 
One—there remains a broader conceptual debate on how digitalization reshapes 
traditional tax norms. This study seeks to document and categorize emerging, 
arguments for reforming global tax rules in response to digital economic activity.
Methods: The study analyzes all stakeholder submissions to the OECD’s Pillar One 
consultation process. A qualitative coding approach was used to identify recurring 
themes and conceptual justifications for reforming the allocation of taxing rights.
Results: The analysis identified several categories of nontraditional arguments 
for revising international tax norms. These include proposals to shift taxing rights 
away from residence-based physical presence rules; arguments to internalize 
the societal costs of digital marketplaces; and the use of taxation as a regulatory 
mechanism to constrain digital platform dominance. These conceptual innovations 
go beyond traditional efficiency or fairness arguments in tax policy.
Discussion: While not always reflected in final OECD policy outcomes, these 
arguments provide a taxonomy of emerging ideas that could influence future tax 
debates—particularly as generative AI and digital platforms increasingly dissociate 
economic activity from territorial nexus.
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Introduction

The global shift towards digitalization is reshaping the international tax landscape significantly. 
The rapid emergence of artificial intelligence (AI) is poised to further upend long-standing tax 
principles, raising foundational questions about how and where value is created in the global 
economy. Much like the digital platforms that preceded it, AI relies heavily on user data, network 
effects, and the extraction of value from participation by individuals and firms located in specific 
jurisdictions—even in the absence of a physical corporate presence. But the nature of AI makes 
this dynamic even more complex: by training on localized user inputs, language, behavioral 
patterns, and demographic data, AI systems often generate value that is inextricably tied to the 
geographic locations of users. This suggests a future in which the traditional legal standards of 
“source” and “nexus” are rendered increasingly obsolete, and in which claims of taxing rights may 
be rooted in the participation of users, rather than the operations of firms. In this way, AI presents 
not just a technological disruption, but a conceptual challenge to the geographic boundaries that 
underpin international tax law.

Understanding how the global tax community has responded to similar challenges posed 
by earlier waves of digitalization—particularly through Digital Services Taxes (DSTs) and the 
OECD’s Pillar One proposal—offers a critical lens for anticipating the next phase of tax 
debates. The arguments advanced in favor of DSTs and Pillar One are not only about fiscal 
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fairness or tax base protection; they represent an attempt to redefine 
the boundaries of markets, and to assign value to user engagement, 
data generation, and intangible participation. As policymakers 
around the world grapple with the implications of AI—especially as 
AI-specific firms gain prominence and traditional multinationals 
embed AI into their business models—these same arguments are 
likely to reemerge, adapted to a new technological context. Indeed, 
scholars have begun to argue that AI will require new frameworks for 
value attribution, nexus thresholds, and source rules in international 
tax law (e.g., Turina, 2020; Oberson, 2025). Others have gone even 
further, proposing the taxation of AI systems themselves as a means 
of offsetting job displacement and social disruption—a logic that 
draws more from regulatory taxation and externality theory than 
from traditional corporate income tax principles. These proposals 
invoke a regulatory model akin to Pigouvian taxation, targeting 
AI-generated externalities to fund worker retraining and to slow the 
rapid erosion of labor markets (Kovacev, 2020; Acemoglu, 2020).

This article offers a descriptive analysis of the arguments made in 
support of the OECD’s Pillar One proposals and reports leading up to 
the Multilateral Convention (MLC), based on responses to public 
consultations and stakeholder feedback. Its focus is on nontraditional 
public finance parameters like tax incidence, efficiency, and equity, 
and highlights a broader set of normative and structural arguments 
used in support of new digital taxes. The article will highlight 
proposals to redefine market participation; efforts to tie taxation rights 
to user value creation; and the use of taxation as a regulatory or 
corrective instrument to rein in platform power. These arguments 
reflect a shift in tax discourse—one that blurs the lines between 
taxation, competition policy, and digital governance.

Numerous articles have examined the OECD Pillar One frameworks 
and Digital Services Taxes (DSTs) more generally, offering both legal and 
economic analyses of the evolving international tax landscape. For 
instance, Olbert and Spengel (2019) trace the conceptual and legal shift 
away from physical presence as a basis for taxation, emphasizing the 
challenges traditional tax systems face in attributing value to digital 
services. Their analysis provides one of the most comprehensive 
frameworks for understanding why digitalization pressures existing 
nexus and profit allocation rules. Harpaz (2021) analyzes the evolution 
of national DSTs and how they interact with OECD efforts, noting the 
tension between multilateral coordination and unilateral 
implementation. He observes that DSTs have emerged in part because of 
frustrations with the slow pace of OECD negotiations, but also because 
national governments see them as mechanisms for addressing the unique 
value generated by user data and platform intermediation.

Avi-Yonah et al. (2022) provide a comparative analysis of various 
national DST frameworks and the OECD Pillar One Blueprint, 
emphasizing where unilateral and multilateral approaches converge 
and diverge. Their article helps clarify how many of the underlying 
concerns—such as the perceived under-taxation of highly digitalized 
firms and the impact of retaliatory DSTs—are addressed differently 
under each model. Expanding the scope of inquiry, Friedan and 
Lindhoml (2023) develop a taxonomy of theoretical justifications for 
U. S. state-level DST proposals, including rationales such as regulatory 
taxation, severance taxation, and value extraction analogies. They 
argue that while the economic logic overlaps with Pillar One in many 
cases, subnational DSTs are structurally different in two key ways: (1) 
they are often structured as gross receipts or sales taxes, not income 
taxes; and (2) they lack the anti-base erosion or BEPS rationale that 

underpins OECD efforts. This distinction is especially important for 
understanding the broader policy logics at play.

Further scholarly work emphasizes how the debate over digital 
taxation raises fundamental questions about the purpose of the tax 
system. In particular, the focus on user value and data as sources of 
taxable income reopens longstanding questions about where economic 
activity occurs and who benefits from digital transactions. In this way, 
digital tax scholarship is not only about efficiency or incidence, but about 
the legitimacy of tax systems in an increasingly intangible global economy.

These works collectively demonstrate that arguments in favor of 
taxing digital services companies—whether through DSTs or the Pillar 
One framework—are not confined to standard corporate tax 
paradigms. Instead, they incorporate regulatory, distributive, and 
sovereignty-based rationales. The DST and Pillar One debates thus 
reflect a broader transformation in international tax discourse, in 
which the digital economy challenges not just tax policy but core legal 
and conceptual categories of global economic governance.

By cataloging the arguments advanced in support of taxing user-
based value in digital business models, this article contributes to a 
deeper understanding of the evolving intellectual and policy 
landscape. These arguments are likely to be  foundational as 
policymakers revisit the structure of international tax law in an era 
increasingly shaped by artificial intelligence.

The article proceeds as follows. The next section provides a brief 
overview of the OECD Pillar One and Pillar Two proposals, followed 
by a description of the consultation letters data and methodology. The 
spectrum of justifications for the digital taxes in the consultation 
letters are described and the paper then concludes.

OECD Pillar One and Pillar Two 
background

In response to the challenges posed by the digitalization of the 
economy and the erosion of traditional tax bases, the OECD has proposed 
a comprehensive framework known as Pillar One and Pillar Two. These 
pillars represent a paradigm shift in international taxation, aiming to 
address the issues of profit allocation and taxation rights in an increasingly 
interconnected and digitalized global economy (Navarro, 2021).

Pillar One focuses on the allocation of taxing rights, particularly 
in the context of digital businesses. Traditionally, tax rules were 
designed for a world where businesses had a physical presence in a 
country, making it relatively straightforward to determine where 
profits were generated and consequently where taxes should be paid. 
However, the rise of digital business models has challenged this 
traditional framework, as these companies can generate significant 
value in jurisdictions without a physical presence.

Pillar One introduces new rules for the allocation of taxing rights, 
particularly for highly digitalized businesses. It suggests a reallocation 
of taxing rights based on a nexus approach, considering factors such 
as user participation, marketing intangibles, and significant economic 
presence. This aims to ensure that businesses are taxed in jurisdictions 
where they have a substantial economic impact, irrespective of their 
physical presence (Eden, 2021).

Pillar One is not a Digital Services Tax (DST) like those proposed 
or passed in the UK, India and France. Whereas DSTs are unilateral 
measures to address the challenges posed by digital businesses that 
can operate and generate significant value in a jurisdiction without 
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having a physical presence, Pillar One is a coordinated effort to 
redefine the allocation of taxing rights in the digital economy. This is 
a critical context of the responses to Pillar One, as it is offered as an 
alternative to fragmented rules and trade tensions (Friedan and 
Lindhoml, 2023).

There are key elements of overlap, however, between many of the 
unilateral DSTs and the Pillar One discussions. DSTs often rely on a 
concept of significant economic presence or user participation to 
establish a nexus for taxation, though the criteria and thresholds for 
such presence vary between countries. Pillar One also introduces a 
nexus-based approach for profit allocation but aims to establish a 
more standardized set of criteria. It considers factors such as user 
participation, marketing intangibles, and other indicators to 
determine where a business has a taxable presence.

The Digital Services Taxes (DSTs) supersede the conventional 
physical presence standard and income-producing activity sourcing 
rules, specifically for the taxation of designated digital business 
sectors. Employing an economic presence standard, DSTs ascertain 
the businesses mandated to register and adhere to taxation 
requirements. Furthermore, DSTs incorporate sourcing rules that 
allocate gross receipts to individual countries based on customer 
location, diverging from the traditional approach of linking it to the 
seller’s location of income-producing activities.

The Pillar One negotiations have evolved away from pivotal 
reforms to align international tax laws with the evolving landscape of 
digital business models (Friedan and Do, 2021). In October 2023, the 
OECD released the draft text of a Multilateral Convention (MLC) for 
Pillar One, narrowing its focus on reallocating a portion of residual 
profits—termed Amount A—from the largest and most profitable 
multinational firms to market jurisdictions. While early proposals 
emphasized user participation and the value created by user data, the 
final MLC no longer includes these features as formal allocation 
factors. The concept of user-generated value, which once formed the 
intellectual foundation of several DSTs and Pillar One drafts, was 
removed in favor of a simpler formula based on revenue thresholds 
and profitability. A timeline of Pillar One developments, including the 
release of the key reports with invitations for public comment is 
included in Table 1.

Pillar Two focuses on addressing the challenges of base erosion 
and profit shifting (BEPS). While it is not the focus of this article, it is 
important to note that many responses to Pillar One include references 
to BEPS proposals. Pillar Two aims to establish a global minimum tax 
rate to prevent companies from shifting profits to low-tax jurisdictions, 
thus ensuring a fair and level playing field for businesses around the 
world. The proposal includes the introduction of an income inclusion 
rule (IIR) and an undertaxed payment rule (UTPR) that requires 
countries to tax the income of their resident companies if it has not 
been taxed elsewhere at or above the agreed minimum rate. The UTPR 
allows a jurisdiction to deny deductions or apply withholding taxes on 
payments made to related entities in low-tax jurisdictions.

Since the initial proposal, Pillar Two has gained substantial 
traction globally. As of 2025, more than 90 percent of in-scope 
multinational enterprises operate in jurisdictions that have 
implemented or are in the process of implementing key components 
of the Pillar Two framework. These include qualified domestic 
minimum top-up taxes, often based on the OECD’s Global Anti-Base 
Erosion (GloBE) model rules. The OECD has released multiple rounds 
of guidance, including a consolidated commentary in 2025 to clarify 

key technical elements and aid harmonization across countries. 
Numerous jurisdictions have enacted Pillar Two legislation or are 
conducting public consultations on its implementation, while 
negotiations over treatment of a U. S. standard for a global 
minimum tax.

The implementation of Pillar One and Pillar Two carries 
significant implications for multinational enterprises, tax 

TABLE 1  Pillar One timeline.

Date Milestone

February 2013 “Addressing BEPS” report issued by 

OECD/G20, highlighting digital economy 

tax challenges and profit-shifting concerns

July 2013 BEPS Action Plan launched, outlining 15 

priority actions to be completed by 2015, 

including digital economy nexus (Action 

1)

October 2015 Final BEPS Package released, including 

transfer pricing, treaty abuse, country-by-

country reporting (Action 13), and 

planning for a Multilateral Instrument 

(BEPS MLI)

November 2016 BEPS MLI adopted, enabling streamlined 

implementation of treaty changes

June 2017 Inclusive Framework formed, expanding 

BEPS participation to over 100 countries

January 2019 “BEPS 2.0” concept emerges, introducing 

Pillars One and Two to address digital 

economy and global minimum tax

October 2020 Pillar One and Two blueprints released, 

outlining technical frameworks for nexus 

and digital reallocation

October 2021 Inclusive Framework formally endorses 

the Two-Pillar solution (136 countries), 

with detailed implementation plans 

announced

December 2022 Public consultation on Pillar One draft 

Multilateral Convention (MLC), including 

alignment with DSTs

February 2023 Amount B finalized and integrated into 

OECD Transfer Pricing Guidelines

October 2023 Draft MLC text for Amount A (Pillar 

One) released, including commentaries 

and interoperability clauses

December 2023 Text refinement and consensus-building 

continues, including DST sunset 

timelines; extensions due to remaining 

technical issues

February 2025 Amount B toolkit formally published, 

including Model Competent Authority 

Agreement

May 2025 U. S. delays ratification; Pillar One still 

awaiting sufficient signatures for 

implementation
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administrations, and the global economy. It seeks to create a more 
equitable distribution of taxing rights and revenue among countries, 
reducing the incentives for profit shifting and tax avoidance. Yet 
serious challenges remain, including sustaining broad international 
consensus, ensuring coordination between different domestic legal 
systems, and navigating unresolved tensions between major 
economies. These issues are especially acute for developing countries, 
which continue to raise concerns about the administrative burdens, 
legislative restrictions and revenue-sharing formulas embedded in the 
current framework.

Consultation letters – data and 
methodology

There is a sizeable academic literature that examines requests for 
input from stakeholders in collective decision making. Stakeholder 
engagement in public decision making is a crucial element of 
governance. Ayres and Braithwaite (1992) and subsequent work on 
responsive regulation argue that stakeholder engagement in public 
decisions is a crucial element of governance and can improve 
regulatory outcomes by expanding information and accuracy. 
Consultation processes can serve as a means of collecting information 
and viewpoints to improve legal and regulatory outcomes and 
increasing public trust of outcomes (Friedan and Do, 2021; Harpaz, 
2021; Olbert and Spengel, 2019). However, there are mixed results as 
to the impact of stakeholder engagement processes on decision 
outcomes, depending in part on the timing of request for input and 
the complexity of the of the issue (Fink et al., 2021; Pedersen, 2021).

Aside from their efficacy in influencing final outcomes, 
stakeholder inputs are useful to gain understanding of interest group 
participation, coordination across networks, and the types of 
arguments used to support or dispute a proposal. Often, studies of 
consultations focus on quantitative analysis of participants or the 
content of the letters themselves (Akhmouch and Clavreul, 2016; 
Kidwell and Lowensohn, 2019). A study of EU financial regulatory 
consultations between 2010 and 2018 examined lobbying coordination 
based on duplicate language in letters (James et al., 2021). Another 
studied interest group participation in financial regulations 
internationally and found that there is substantially less mobilization 
and participation in consultations by interest groups outside of the 
business community. In addition, the level of non-business group 
participation is impacted by the technical complexity and institutional 
context of the regulation in question (Pagliari and Young, 2016). 
Interestingly, policy losers and those with access to other means of 
communication are more likely to write public letters that differ from 
private communications (Ingold et al., 2020).

OECD consultations are frequently cited as having consultation 
processes relatively early and frequently to build consensus (Pedersen, 
2021). In 2014, the OECD did a study of its own stakeholder 
engagement specifically related to water governance decisions to 
determine the drivers of engagement in the consultation process, the 
types of stakeholders involved, and the costs and benefits of the 
process (Akhmouch and Clavreul, 2016). This study found that 
stakeholder engagement improved capacity of knowledge 
development, economic efficiency, and social equity but that 
stakeholders were overwhelmingly those with greater resources or 
capacity to engage. A study similar to this one uses qualitative content 

analysis of the OECD consultation process letters for the corporate tax 
transparency standard of Country by Country Reporting (Müller 
et al., 2022). That study found that the majority of respondents were 
business representatives and about a quarter were non-governmental 
organizations or trade and labor groups. The article created a simple 
taxonomy of stakeholder positions, arguing that the consultation 
letters provide a unique opportunity to view differing viewpoints on 
a level playing field.

A study with particular relevance to this examined the 
consultation letters for all OECD BEPS actions, including the two 
requests for inputs included in this study. While this study was not 
interested in the details of value creation and the issue of digital 
taxation, it does provide simple classifications for participant types 
(business/government/academic/individual), positions on BEPS 
(positive/negative/neutral) and the letter approach (normative/
analytical) (Procházka, 2020).

To facilitate a systematic examination of the consultation letters, 
a qualitative content analysis methodology has been employed (Hsieh 
and Shannon, 2005). The goal is to categorize extensive textual inputs 
into concise content categories. Because the data is systematically 
assigned to predefined categories of arguments for digital taxes in the 
international framework derived from prior papers this is a directed 
content analysis. Each category represents a distinct set of criteria 
distinguishing it from others.

The analysis encompasses all comments submitted and reported 
by interested stakeholders to the OECD’s Task Force on the Digital 
Economy during two key periods, on separate reports related to the 
tax challenges raised by digitalization. In the development to address 
BEPS, the OECD and G20 countries adopted a 15-point Action Plan 
in 2013, and significant reports from the OECD followed from this 
action plan were presented with time periods for consultation. The 
first report is the Action 1 Final Report from 2015, entitled “Addressing 
the Tax Challenges of the Digital Economy (OECD, 2015; OECD, 
2022).” The report lays out the tax challenges for international taxation 
of the digital economy. The request for input spanned the period 
between September 22–October 13, 2017. The second report studied 
here is a follow up to the 2015 Action 1 report, “Tax Challenges 
Arising from Digitalisation – Interim Report 2018 (OECD, 2018).” 
This report offers more specific frameworks for international tax rules 
related both to digitalization and BEPS, outlining possible solutions 
to the tax challenges arising from the digitalization of the economy. 
The public consultation period spanned the period between February 
13–March 6, 2019.1

It is important to note that these consultation requests were 
specific and prompted stakeholders to specifically consider user value 
creation. The ongoing work on BEPS challenges are included in these 
consultation documents, but there are clear delineations on highly 
digitized business models involved with data and user value creation. 
The 2017 consultation specifically requested input on business models, 
value creation and data collection (the full list of questions is included 
in Supplementary material).

1  Note that this article examined consultation letters for the December 2022 

draft Multilateral Convention (MLC), including alignment with DST’s. However, 

this draft was considerably more technical than the previous two reports, and 

received far fewer responses.
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The 2019 consultation focused on three proposals for businesses 
characterized by scale without mass and a heavy reliance on intangible 
assets and data and user participation. The three proposals are roughly 
described as:

	•	 The user participation proposal – revises profit allocation rules 
to accommodate the value creating activities of users, restricted 
to social media platforms, search engines and online marketplaces 
meeting threshold criteria

	•	 The marketing intangibles proposal – revises profit allocation 
rules for a broader set of businesses to allow the market 
jurisdiction to tax some or all of the non-routine income 
associated with marketing intangibles and their attendant risks

	•	 The significant economic presence proposal – existing nexus and 
profit allocation rules are revised substantially for all entities. For 
those businesses where users meaningfully contribute content, 
users would be taken in account in apportioning income

A total of 265 comments were received (53, 212 and 33 in 2017, 
2019, and 2022, respectively). A summary table of the types of 
respondents is included in Table 2. Three letters not written in English 
were excluded. Of these, 41 were in favor of the idea of basing some 
elements of profit allocation for tax purposes on user participation or 
value creation from users. This is somewhat contradictory of a 
previous study of BEPS consultation responses, which found that 
roughly half of the BEPS consultation letters were supportive 
(Procházka, 2020). A key difference between this paper and the prior 
study is that the previous article categorized general statements of 
support for the OECD process and multilateral coordination as 
supportive. In this study, the criteria for inclusion was more than a 
tepid endorsement of a vague concept of tax coordination 
or modernization.

In addition, this study does not consider letters written to argue 
industry exclusion from the proposed changes as supportive. Consider 
this letter with a stated support for the user participation proposal in 
the 2019 consultation from the Swiss Bankers Association. The 
Association offers a tepid statement of support along with the 
following qualification:

“[The] ‘user participation’ proposal should be  limited to truly 
digitalized companies. Contrary to that, banks offer traditional 

services where user interaction does not play a significant role in 
the value creation. Therefore, banks should be explicitly carved 
out from any ‘user participation’ proposal.”

Prochazka’s taxonomy of the supportive/opposed consultation 
letters included this type of response (“just do not tax us”) as 
supportive of the proposal; this study excludes these otherwise neutral 
or supportive stakeholder letters.

Rationales for Pillar One

Defining the market jurisdiction

The first category of arguments in favor of a new value creation 
standard aligns closely with the foundational justification for OECD 
Pillar One. At its core, this category critiques the long-standing 
reliance on the permanent establishment (PE) concept in international 
tax law, which conditions taxing rights on the physical presence of a 
firm within a jurisdiction. This framework evolved in an era of brick-
and-mortar commerce and manufacturing, where production, sales, 
and service provision were clearly tied to tangible assets. The rationale 
argues that in the digital economy, firms can engage deeply with users, 
generate substantial revenue, and shape consumer behavior in a 
jurisdiction without setting foot there. As a result, market jurisdictions 
face systemic constraints in taxing the profits of multinational 
enterprises (MNEs) that generate economic value from within their 
borders but lack a recognized legal nexus. Pillar One, by rethinking 
the allocation of taxing rights toward market jurisdictions based on 
economic presence, seeks to address this structural asymmetry.

Canadians for Tax Fairness: “We welcome that all three proposals 
involve a shift away from the arm’s length principle and towards 
approaches that would shift taxing rights towards market 
jurisdictions… The degree to which businesses are able to avoid 
taxes in countries where they have an active presence is becoming 
ever more apparent, is more pronounced among more digitized 
businesses, and has accelerated as more types of businesses 
become increasingly digitized. The extent of this is not yet known 
because public country-by-country reporting is not yet in place.”

This statement underscores the structural erosion of tax bases 
under the PE standard. Canadians for Tax Fairness not only endorse 
the reallocation of taxing rights to market jurisdictions but also 
emphasize that the problem is growing as more sectors become 
digitally enabled. Their comment also points to an institutional gap: 
the lack of public country-by-country reporting obscures the full 
extent of profit shifting. This connects the technical issues with 
broader concerns about transparency and tax justice, and it supports 
Pillar One not merely as a reform of allocation rules but as a 
mechanism for improving accountability in global taxation.

Schibsted Media Group: Schibsted’s competitors are to a large 
extent global players like Facebook and Google. The global 
players’ profits are as the main rule subject to no or low income 
tax. The countries’ right to tax the global players depend on 
them having a taxable presence, normally in form of a 
‘permanent establishment.’ The PE concept was implemented 

TABLE 2  Type of consultation respondents by year.

Type 2017 2019 2022

Academic 

organization or 

individual 15% 9% 6%

Business association 

or lobby 31% 29% 49%

Civil society 2% 7% 3%

For-profit company 46% 47% 33%

Government entity 0% 3% 6%

Individual 4% 5% 3%

Think tank 2% 1% 0%

Total 52 211 33
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with traditional business models in mind, and do not catch 
digital revenues from the global players’ business models. For 
example, the global players’ business models require no or little 
need for establishing a physical presence in Europe to retrieve 
digital advertising revenues from European customers. Thus, 
the current legislation makes it possible for the global players to 
legally avoid PT-status and local taxation of digital advertising 
revenue. If the global players do have a PE or a local company, 
profits attributed to this PE or local company will regularly 
be minimized through legal structures shifting profits to low tax 
countries. The tech giants largely implement tax-planning 
strategies that exploit gaps in tax rules, in order to shift profits 
to low-tax or even no-tax locations where there is minimal 
economic activity, resulting in little or no overall corporate tax 
being paid. According to current international rules, this 
is legal.

Schibsted presents a compelling example of how the current PE 
rule places local firms at a disadvantage. Their argument emphasizes 
the competitive asymmetry between domestic firms that operate with 
a local footprint and global tech giants that generate revenue from the 
same markets without establishing any taxable presence. The 
commentary elaborates on the legal—but arguably unjust—nature of 
profit shifting, even in cases where a PE or local entity exists. The 
observation that tax planning regularly “minimizes” profits in source 
countries reinforces the view that nexus and attribution standards 
must evolve together if market-based taxation is to be meaningful. 
Schibsted’s remarks are particularly useful because they combine 
principles (fairness, alignment of value and tax) with vivid 
operational examples.

South African Institute of Professional Accountants: One reason 
digital businesses can escape taxes is that they need no factories, 
stores, or other fixed places of business in order to sell their 
services to consumers in a particular country. Since current 
international tax rules still rely on the old brick-and-mortar 
concept of a permanent establishment (PE) to assign tax 
jurisdiction, the digital economy makes it possible to operate a 
thriving cross-border business virtually tax-free. Another reason 
is that corporate value is increasingly concentrated in intangible 
assets, such as patents and copyrights on software and digital 
content. Such assets are easily transferred to tax havens in order 
to minimize the business income taxable in 
higher-tax jurisdictions.

This response, from a professional association in a developing 
economy, broadens the geographic lens of the critique. The 
South  African Institute’s statement reinforces the idea that digital 
disintermediation  – selling services without a fixed business 
presence  – undermines the tax sovereignty of many countries, 
particularly in the Global South. Moreover, they highlight that value 
creation is increasingly tied to intangible assets, which are far more 
mobile than traditional capital. This adds a second layer to the 
argument: not only do outdated nexus rules allow tax base erosion, 
but intangible-based valuation allows for geographic flexibility 
in locating that value for tax purposes. Their call implicitly supports 
not only Pillar One (for nexus reform) but also Pillar Two (for 
minimum taxation of profits that escape high-tax jurisdictions).

In sum, these three stakeholder responses cohere around a 
central concern: the PE-based framework of international taxation 
is no longer sufficient to capture where value is created in a digital 
economy. They reinforce the normative and practical case for a shift 
toward economic presence, while also raising issues of transparency, 
competition, and tax equity. Far from being abstract or merely 
technocratic, the debate over nexus has real implications for 
revenue collection, fairness, and the legitimacy of international 
tax rules.

Tax justice

A related but distinct category of arguments in support of Pillar 
One reforms centers on tax justice, particularly in the context of global 
inequality and the under-taxation of multinational enterprises 
operating in developing countries. While arguments about tax 
avoidance focus on gaps in legal frameworks—such as the inadequacy 
of permanent establishment rules or the manipulation of transfer 
pricing norms—tax justice arguments place these shortcomings in a 
broader ethical and geopolitical context. They emphasize that existing 
tax standards systematically disadvantage lower-income countries, 
which often serve as key markets or sources of data and value creation 
but lack the economic leverage to tax global firms under current 
international norms. These perspectives draw from principles of 
fairness, equity, and even international human rights, calling attention 
to how tax policy intersects with global development and political 
legitimacy. Notably, while tax avoidance critiques tend to remain 
within the technocratic discourse of efficiency and enforcement, tax 
justice arguments push the debate into normative terrain, questioning 
whether the international tax order reflects an equitable distribution 
of power and responsibility among nations.

Initiative for Human Rights: As the process that triggered this 
public consultation shows, some key aspects of global corporate 
taxation rules are no longer fit for purpose. Examples include the 
presence of a physical establishment as the criterion to determine 
where a company should pay taxes, and the notion that 
multinational affiliates can be  treated as separate entities that 
make transactions at market prices (the arm’s length principle). 
These rules are inadequate to ensure multinational enterprises in 
the digital era pay taxes where they ‘create value’ and are also 
inadequate to meet broader justice notions such as those 
contained in international human rights law.

This comment articulates a powerful critique that blends 
technical obsolescence with normative failure. The Initiative for 
Human Rights echoes many of the same concerns about outdated 
legal standards—such as the physical presence test and the arm’s 
length principle—but reframes them as obstacles to justice, not just 
enforcement. The reference to international human rights law signals 
a shift in conceptual framing: taxation is not merely a matter of 
revenue collection or economic efficiency, but of states’ ability to fund 
essential services and fulfill social rights. This broadens the scope of 
the Pillar One debate, making it not just about where profits are taxed, 
but whether the global tax system upholds a fair social contract in a 
digitized economy. Their use of quotation marks around “create 
value” also subtly critiques the subjectivity and contestation around 
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that concept—implying that the current formulation fails to 
adequately reflect where value is generated, especially in 
developing markets.

Tax Justice Network Africa: We support the development of the 
global anti-base erosion proposal to counter any harmful or 
aggressive tax strategies that may be developed to counter the 
proposals above. Profit shifting is likely to remain a challenge in 
the evolving digital economy and, in this context, the needs and 
challenges of developing countries should be brought to the fore.

The Tax Justice Network Africa reinforces the idea that profit 
shifting harms developing countries disproportionately, both because 
they lack the legal tools to police it and because they rely more heavily 
on corporate tax revenues to fund public services. Their endorsement 
of anti-base erosion measures suggests support for both Pillar One 
and Pillar Two, but what distinguishes their contribution is the explicit 
call to center the perspectives of lower-income countries in the design 
and implementation of global tax rules. Unlike some business or 
academic responses that frame BEPS rules primarily as instruments 
to ensure neutrality and market efficiency, TJN Africa emphasizes that 
without structural reform, the digital economy risks exacerbating 
global inequality.

Together, these responses highlight that tax justice arguments are 
not merely moral appeals—they reflect growing dissatisfaction with 
the foundational assumptions of international tax law. They push 
beyond the question of “how to tax” digital services and instead ask 
“who gets to benefit from the value created in a global economy.” The 
alignment between these arguments and the goals of Pillar One is 
partial but important: while the OECD’s focus remains on reallocating 
taxing rights, tax justice advocates view such reallocation as a step 
toward rebalancing fiscal sovereignty and advancing equity in 
global governance.

User participation in value creation

A related set of arguments for the Pillar 1 reforms center more on 
the issue of value creation in existing international tax rules. Currently, 
international corporate income tax relies primarily on aligning value 
creation and the allocation of taxing rights with the physical location 
of income-generating activities, rather than the market or customer 
location. This approach is increasingly seen as mismatched with 
digital business models, especially those that derive significant revenue 
from user engagement and user-generated data. As a result, countries 
have struggled to attribute sufficient taxable income to jurisdictions 
where economic activity—namely, user participation—takes place.

The user participation model proposed in early OECD blueprints 
represented a significant departure from traditional norms. It 
acknowledged that users themselves create value by engaging with 
platforms, generating data, and indirectly enabling revenue through 
advertising, algorithm training, and market insights. This rationale 
marks a pivot from arguments about tax avoidance or physical nexus 
to a substantive theory of where economic value originates. In the 
context of Pillar One, this theory justified taxing digital services 
companies in market jurisdictions even without a traditional 
permanent establishment. Importantly, this model also offers a 
possible precedent for arguments about AI, where users may help 

create or refine content through interaction or provide training data 
for machine learning.

International Bureau of Fiscal Documentation: The [UK DST] 
proposal distinguishes the user from the consumer and recognizes 
that ‘users’ participate in much more than allowing the collection 
of customer data, thus being relevant to a broad range of digital 
and non-digital businesses. Accordingly, it may be argued that the 
‘user participation’ Proposal is not about addressing low-taxed 
income or levelling an unlevelled playing field (which were the 
justifications provided for a reform of the rules within the BEPS 
Project). Rather, as suggested in the literature, the Proposals, 
including the ‘User Participation’ one, are now clearly about a 
revenue shift from residence jurisdictions to those where these 
contributing users are located.

This submission articulates a core conceptual shift: from a tax 
framework focused on correcting distortions caused by tax avoidance 
to one premised on reallocating taxing rights based on actual sources 
of value creation. It clarifies that user engagement is not incidental to 
the business model but rather an essential component of revenue 
generation. By emphasizing that the reform is about “revenue shift,” it 
aligns with a broader critique of outdated residence-based taxation 
and bolsters the case for structural reform. This recognition of users 
as contributors—not just passive consumers—also gestures toward 
future debates on digital labor and data as economic inputs.

Simmons and Simmons: Companies whose business model 
consists of making available online marketplaces, search engines 
and platforms, could be considered to make their money nearly 
exclusively from user participation and user data… We believe 
that the user participation model benefits from the rationale that 
it addresses the digital economy conundrum at its core. It 
addresses the core complaint that the new platform/search engine 
and online marketplace business models essentially escape 
corporate taxation in countries where their income is 
respectively earned.

This submission supports the idea that user participation is not 
merely incidental, but forms the backbone of digital business revenue 
models. By arguing that profit is derived “nearly exclusively” from 
users, Simmons and Simmons strengthen the claim that taxing rights 
should follow user engagement. They frame the existing tax gap as a 
consequence of mismatched geographic attribution of value, 
reinforcing the idea that profit “earned” in user jurisdictions is 
currently untaxed due to legacy frameworks. The recognition of user 
participation as core to these models foreshadows possible applications 
to generative AI, which may rely even more heavily on user prompts, 
feedback, and behavioral data.

Tax Justice Network Africa: The digitalization of the global 
economy and business models needs to pay more attention to the 
growing importance of user data and information in keeping the 
digital economy alive and growing. Understanding the monetary 
value associated with user data and information is also important 
in determining where and how taxing rights are allocated 
especially in developing regions where this right has and continues 
to be eroded through aggressive and harmful tax practice.
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Tax Justice Network Africa connects the user participation 
argument to questions of equity and global justice, emphasizing that 
the economic value of user data is especially vulnerable in developing 
countries. This submission not only endorses the user participation 
model but also expands its implications: user-generated value should 
inform the allocation of taxing rights, particularly where current rules 
disadvantage jurisdictions with large user bases but little multinational 
headquarters presence. Their framing adds a global development lens 
to the technical concept of value creation, arguing that data extraction 
from developing regions without fair taxation resembles an 
exploitative dynamic. This is likely to become more salient as AI 
technologies begin to incorporate data from a global user base, 
including low- and middle-income countries.

Torvik: User data and ongoing user participation in reality 
functions as significant value drivers—or more precisely; value 
chain inputs—for the marketing / ad products sold by social 
media and search engines… the data the user provides to the 
multinational and the ongoing relationship between the user and 
the multinational should clearly be seen as marketing intangibles.

Torvik’s argument deepens the technical analysis by interpreting 
user contributions as intangible assets in the value chain, akin to 
marketing intangibles under transfer pricing doctrine. This approach 
elevates user engagement from a conceptual or rhetorical value source 
to a legally and economically recognizable component of the business 
model. His framing helps integrate user participation into existing tax 
law structures by treating users as inputs that produce tradable assets 
(data, relationships, engagement metrics). It also creates space for 
more ambitious interpretations of value creation, potentially 
informing how AI user interactions (which can fine-tune models or 
generate creative outputs) might be considered taxable contributions 
in the future.

A subcategory of the user participation argument sharpens the 
focus by treating user data and user bases not only as contributors to 
revenue, but as balance sheet assets—potentially measurable, 
assignable, and monetizable in their own right. While the broader user 
participation model justifies taxation in the market jurisdiction by 
emphasizing that users help create the value that generates income 
(e.g., through attention, engagement, or data), this more asset-oriented 
argument suggests that accumulated data and user networks 
themselves should be treated akin to intangible assets.

This framing has two key implications. First, an MNE’s intangible 
data footprint could alone establish a taxable presence. This builds a 
novel bridge between existing PE standards and digital-era economics. 
Second, value can be created well before monetization. A company 
can accumulate intangible value in its user base and data, even in the 
absence of current profits, and that value accrues to the firm’s balance 
sheet and market valuation, rather than its income statement. This is 
especially important in the digital economy and is potentially 
applicable to generative AI firms, many of which derive immense 
market value from training datasets and user interactions even before 
earning substantial revenue.

Jeffrey Kadet: Without going into unnecessary detail, it is clear that 
an accumulated user base and the accumulated data on that user 
base are identifiable assets that have value to specific strategic 
acquirers and to investors and the markets more generally… One 

issue is whether a user base and/or accumulated data could 
be sufficient presence to justify a taxable nexus. I believe that the 
answer is yes.

Kadet’s quote argues that accumulated user data and user bases 
function as capital assets—distinct from the flow of value associated 
with user interaction. He pushes the envelope further by asserting that 
this asset status could alone justify a PE (permanent establishment), 
even under existing international tax law. This view blends digital 
intangibles with traditional asset-based PE thresholds. Importantly, 
he  points out that MNEs often structure operations to fragment 
physical presence and revenue recognition across jurisdictions, thus 
sidestepping nexus rules. Kadet calls for a holistic interpretation of 
business activity, aligning taxation with the economic reality that data 
and digital assets are often held in one part of the group while value is 
generated elsewhere.

BEPS Monitoring Group: We do consider that the collection and 
exploitation of data… amount to sufficient presence to justify a 
taxable nexus… However, this would normally be treated as a 
capital gain, not income. Nevertheless, the user base constitutes 
an asset, although not usually shown in the balance sheet. Hence, 
it could be taken into consideration in calculating the asset factor 
if one is used in the formula for allocating profits.

The BEPS Monitoring Group adds nuance by distinguishing 
between income and asset value. They note that user data and content 
contribute to firm valuation, often through the logic of capital markets 
(e.g., IPOs or acquisitions), even if they do not immediately yield 
profit. The implication is that intangibles like user data merit 
consideration in profit allocation formulas—for example, through an 
asset factor in a formulary apportionment system. This introduces a 
hybrid view, where digital assets can shape both nexus and allocation 
rules, even outside traditional revenue metrics. Their insight also 
anticipates difficulties in enforcement: while the asset value of data 
may be clear in economic terms, it is rarely reported transparently in 
financial accounts.

Together, these arguments suggest that future international tax 
frameworks may need to evolve beyond income flows and look more 
seriously at value stored in intangibles like user data, potentially 
updating nexus standards, asset recognition practices, and 
apportionment formulas. They also hint at parallels with AI, where 
datasets and trained models are core intangible assets whose creation 
is often user-driven but whose value may not be recognized until later 
stages of monetization or acquisition.

Severance and regulatory tax

Two closely related arguments—framing Pillar One or digital 
services taxes (DSTs) as a severance tax and as a response to 
externalities—offer a distinct rationale from user participation or anti-
avoidance logic. While the user participation model emphasizes how 
value is co-created through the interactive presence of users in market 
jurisdictions, and tax avoidance arguments focus on mismatches in 
legal definitions and the need to capture income where it is truly 
earned, the severance and externality frameworks take a broader view. 
They suggest that digital platforms extract something valuable—often 
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invisibly—from jurisdictions and their populations, and that taxation 
can serve as both compensation and regulation. These perspectives 
could be particularly relevant in emerging debates about artificial 
intelligence, where the extraction and use of public data, creative 
content, and behavioral patterns mirror the concerns raised here.

The severance tax analogy likens personal data and digital user 
interactions to non-renewable natural resources. Traditionally, 
severance taxes are imposed by states on the extraction of resources 
like oil or gas that are consumed elsewhere. Applying this logic to the 
digital economy, some argue that the extraction of user data—
especially when that data is intimately tied to a population or 
jurisdiction—justifies a similar fiscal claim by the state. In a proposed 
New York state-level DST, for example, the tax was described as “best 
thought of as analogous to a severance tax. Rather than crude oil or 
natural gas, the state resource in this instance is data specific to 
individual New Yorkers. These New Yorkers have a demonstrable legal 
interest in this data, and the state of New York has a connection to this 
resource that is similar to its connection to natural resources found 
within its borders. Both types of resources are closely linked to the 
state, in one instance to its land, in the other to its people. This linkage 
gives the state the right to impose a ‘severance tax’ on the resource as 
it is ‘extracted’ for commercial use” (Plattner 2021).

Ludovici Piccone and Partners: Nobody in 1930s could have 
imagined that personal data could be labeled as ‘resources’ or refer 
to ‘extraction’ of such data with respect to data mining activities. 
… MNEs operating in a digitalized economic environment carry 
on a significant data-mining activity (the value of which can 
mirror that of extracting oil or other commodities from the soil of 
a country). The latter activity, i.e., data sourcing from users in a 
certain jurisdiction is akin, from a tax standpoint, to the intangible 
resources with respect to which value is extracted.

Ludovici Piccone and Partners argue that today’s economic reality 
demands a reinterpretation of the concept of resource extraction. They 
point out that the OECD definition of permanent establishment in 
Article 5, paragraph 2(f), historically referred to tangible resources 
like quarries and gas wells. Their commentary highlights the 
outdatedness of this view, given the rising economic value of user data. 
They suggest that data-mining activity in a given jurisdiction should 
be seen as equivalent, from a tax perspective, to the extraction of 
physical natural resources—especially as personal data is increasingly 
central to digital value creation.

The same consultation letter offers an externality-based argument 
for taxation:

[W]hat stands out is the disruption occurred within the value 
creation process whereby entities (either individuals or separate 
enterprises) generate value to multinational enterprises by means of 
what we would refer to as ‘unconscious contributions,’ i.e. value-
generating activities not necessarily accompanied by the proactive 
willingness of the user itself.

Here, the emphasis is on unconscious user contribution, with little 
understanding of how behavior is monetized. In this framework, data 
becomes not just a commodity, but a byproduct of user behavior that 
is extracted without explicit consent or awareness. DSTs or similar 
taxes serve a compensatory function—akin to regulatory taxes on 

pollution or sin goods—addressing the social cost of widespread 
digital surveillance and data commodification.

Matthew Lykken: If most retail entities use the transactional data 
from their own customers to figure out certain things about those 
customers that enhance their profitability, then that simply 
becomes part of a routine retailer’s profit that will show up in the 
comparables. Comprehensive surveillance data is a different 
animal. To this extent, the user-participation proposal has a valid 
point. This is a novel asset that should be  recognized and 
accounted for, so long as it is distinguished from normal 
transactional data of a discrete business.

Matthew Lykken builds on this idea by distinguishing traditional 
customer data from the comprehensive surveillance data collected by 
major digital platforms. He views this data as a novel asset—one that 
should be  acknowledged in both valuation and tax design. His 
commentary lends support to arguments that current transfer pricing 
frameworks, which rely on comparables and arm’s length standards, 
fail to account for the unique value generated by continuous data 
extraction. As AI systems grow more reliant on vast troves of user 
data, these distinctions are likely to become even more central in 
debates over fiscal fairness.

Schibsted Media Group: A consequence of the digitalization of the 
media industry is that advertising revenues have declined for print 
media and shifted to other digital marketing channels. The 
development has also opened up for global players, who are not 
producing news content themselves, but rather benefit from news 
produced by the European media industry. These global players 
compete with the local media business with regard to digital 
advertising revenues. More and more journalistic content is 
published on digital platforms operated by global tech players, 
rather than through media businesses.

Concerns about negative social impacts are especially visible in 
the media sector. Schibsted Media Group describes how global tech 
firms profit from journalistic content without supporting its 
production, thereby undermining the sustainability of traditional 
news outlets. The shifting of advertising revenue from local journalism 
to global platforms not only distorts competition but weakens the 
informational foundations of democratic societies. A tax mechanism, 
in this context, could help redress that imbalance.

World Association of Newspapers and News Publishers: We strongly 
believe that finding a solution to the problem of a fair taxation 
system in the digital economy is strictly intertwined with the 
sustainability of the news media industry, and ultimately affects 
the protection of freedom of expression… The difference in 
applicable regulations represents an objective advantage that tech 
giants have on traditional media companies while competing for 
the same public and advertising money.

The World Association of Newspapers and News Publishers goes 
further by linking fair digital taxation to democratic values. Their 
argument implies that under-taxation of global tech giants represents 
not just an economic distortion, but a threat to freedom of expression 
and pluralism in the media landscape. When these companies 
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outcompete traditional publishers without contributing to public 
goods, the tax system itself becomes implicated in the erosion of 
media independence.

Taken together, the severance and externality arguments 
expand the moral and policy justification for tax reform in the 
digital economy. They frame taxation not simply as a tool for 
aligning taxing rights with value creation or correcting legal 
mismatches, but as a mechanism for compensating jurisdictions 
and protecting the public interest from systemic imbalances. These 
rationales offer a useful bridge to future challenges involving 
artificial intelligence, where data is scraped, knowledge synthesized, 
and influence exerted without traditional forms of economic 
presence or transparency. As AI technologies replicate and 
accelerate the extraction of digital resources, the logic behind 
severance and externality-based taxation may grow even more 
urgent and broadly applicable.

Conclusion

This paper has examined the diverse arguments offered by 
stakeholders in support of the OECD’s Pillar One reform, with a 
particular focus on public submissions to the OECD’s consultation 
processes. By closely analyzing the language and rationales used in 
these stakeholder responses, the paper contributes to a deeper 
understanding of how different actors—ranging from civil society 
organizations and accounting associations to multinational firms and 
advocacy groups—articulate the need for new international tax rules 
in a digital economy. It highlights a typology of justifications that 
include tax avoidance and profit shifting, tax justice and fairness, user 
participation in value creation, the treatment of user data as an asset, 
and more novel claims rooted in severance and externality-based 
taxation. These arguments go well beyond technical adjustments to 
transfer pricing rules; they reflect a broader reimagining of where and 
how economic value is created, who benefits, and who bears the 
burdens of the current system.

The findings show that while many stakeholders acknowledged 
the need for reform, there was significant variation in how they 
framed the problem and the appropriate response. Among the most 
compelling insights is the way digital presence—especially through 
user interaction and data generation—was repeatedly described as a 
legitimate basis for taxation. In particular, the argument that users 
create value for digital platforms, and that this value justifies a shift 
in taxing rights toward market jurisdictions, was invoked both in 
technical and moral terms. Similarly, several actors likened data to a 
resource extracted from a jurisdiction, laying the groundwork for 
viewing certain taxes as a form of severance tax. Others took the 
argument further, framing digital taxation as a response to negative 
externalities such as misinformation, loss of privacy, and disruption 
of local industries like journalism. These claims position taxation not 
only as a tool for revenue collection but also as a mechanism for 
social and regulatory accountability.

Yet despite the creativity and normative force of these arguments, 
it is clear that many of them failed to achieve meaningful incorporation 
into the final form of Pillar One. The more radical proposals—such as 
user participation as a basis for nexus, the treatment of data as a 
balance-sheet asset, or the use of taxation to counterbalance 

externalities—did not survive the multilateral negotiations. The 
eventual framework moved away from the idea of user-created value, 
and instead focused more narrowly on reassigning a portion of residual 
profits to market jurisdictions under strict thresholds. Similarly, the 
notion of regulatory or severance-style taxation was excluded from the 
final compromise, which explicitly aims to replace unilateral digital 
services taxes that had embodied such concepts. In short, while a wide 
range of arguments were surfaced in the consultation process, the 
policy outcome reflects a much narrower consensus—centered largely 
around curbing tax avoidance and achieving minimal agreement 
among high-income countries.

This outcome is significant for both policymakers and scholars. 
It suggests that among the range of rationales for digital taxation, 
those grounded in concerns about profit shifting and base erosion 
remain the most politically salient and actionable. Nevertheless, the 
broader set of arguments documented here provides a critical 
roadmap for future reform efforts. As the global economy continues 
to evolve, and as new technologies such as generative AI further 
challenge the link between physical presence and value creation, the 
limitations of the current tax framework will become increasingly 
visible. Scholars can now use this taxonomy of justifications to track 
and evaluate emerging proposals for taxing AI and other intangible-
intensive sectors. For example, as AI systems scrape data and provide 
services without human input or physical infrastructure, we may see 
a resurgence of arguments that recall user participation, resource 
extraction, and externality mitigation.

Finally, this paper adds to existing literature on the political 
economy of international tax reform by offering a detailed look at how 
stakeholder discourse shapes the scope and ambition of multilateral 
negotiations. While prior scholarship has often focused on legal texts 
or intergovernmental bargaining, this analysis demonstrates that 
public consultations offer a rich, underexplored source of evidence 
about the ideational currents behind tax reform. The public record of 
the Pillar One debate offers valuable insight into which arguments 
resonate, which fall flat, and why—and these dynamics will be critical 
to understand as the international community turns toward new 
challenges in taxing the digital economy.
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