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Adolescents adjudicated for illegal sexual behavior (AISB) are subjected to the same Sex Offender Registration and Notification Act (SORNA) policies as adults with sexual offense histories despite current research documenting their relatively low likelihood of recidivism. Therapeutic jurisprudence is a framework which suggests the law should value psychological well-being and strive to avoid imposing anti-therapeutic consequences. The purpose of this article is to analyze the use of SORNA policies with AISB from a therapeutic jurisprudence perspective. Given the current literature documenting the collateral consequences of SORNA on AISB and their families and the lack of efficacy in reducing recidivism, we argue SORNA should not be applied to children and adolescents. We conclude with a discussion of future directions for the juvenile justice system and public policy reform.
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Introduction

The consequences of engaging in illegal sexual behavior as a juvenile can be lifelong. However, the law treats juveniles who engage in illegal sexual behavior as adults who have sexually offended–meaning that juveniles (like adults) are subject to sex offense registry and notification laws that can impact the rest of their lives. Adolescents adjudicated for illegal sexual behavior (AISB) are responsible for 36% of sex offenses committed against children each year (1) and 15% of forcible rapes (2) in the United States. AISB typically begin “hands-on” offending between 10 and 14 years of age (1, 3). Furthermore, AISB have more child victims than adults who sexually offend, as the proportion of child victims under the age of 12 is 59% for AISB compared to 39% for adults who sexually offend (1). There is great heterogeneity in the type of offenses committed by AISB, ranging from relatively low risk behaviors (e.g., indecent exposure, sexting) to high risk (e.g., rape). Juveniles tend to be amenable to treatment and exhibit relatively low recidivism rates when compared with adults. Given that evidence-based interventions result in lower rates of sexual recidivism (4–7), many states require AISB to receive psychological treatment for their illegal sexual behavior (7). A meta-analysis of 33,783 cases of AISB revealed the weighted mean base rate for sexual recidivism was ~5% at a mean follow-up period of 59 months (8). In fact, 33% of those studies, which were conducted in the last 15 years, reported a mean sexual recidivism of 2.75%, highlighting a decreasing trend in recidivism. AISB exhibit higher recidivism rates for nonsexual offenses when compared to sexual offenses (9). Indeed, the 10-year sexual recidivism rate for AISB who received treatment is identical to sexual recidivism rates for youth previously adjudicated for non-sexual offenses (5). Another study found a 6.2% recidivism rate upon a follow-up period of 15.76 years for those who were adjudicated as youth (10).

Adolescents are often subjected to the same Sex Offender Registration Notification Act (SORNA) requirements as adults, which includes placing AISB on public sex offense registries and enforcing community notification and residency restriction policies. Proponents of registration of juveniles argue AISB pose a unique threat to the public through re-offending (11). However, recent research has questioned these assumptions about individuals who sexually offend. For instance, pervasive myths include: (1) individuals who commit sexual offenses and their motivations are all the same (i.e., they are a homogenous population); (2) almost all will re-offend; and (3) treatment is ineffective (12). These assumptions are so prevalent that mental health professionals, law enforcement personnel, and the public continue to believe them (13–17). Several scholars have cited “moral panic,” often due to extensive media attention dedicated to coverage of isolated incidents involving those who engage in repeat offending who have committed a homicide, as the cause legislation changes (12, 18–21). Moreover, the SORNA requirements are associated with iatrogenic community, educational, and vocational consequences, including mandatory quarterly or annual registration and updated registration when they change residences (22, 23).

Outside of the United States, several countries are being pressured into implementing public sex offending registries similar to the United States’ registry (24). At present, several countries mandate sex offense registration including Argentina, Australia, Bermuda, Canada, France, Germany, Ireland, Jamaica, South Africa, South Korea, Taiwan, and the United Kingdom. However, not all countries impose a public registry or community notification system (e.g., Argentina, Australia, France, Germany). Although countries like Australia, Canada, and New Zealand have registries for law enforcement agencies to track and monitor individuals who have sexually offended, each has considered extending the registry to the public. The aim of this paper is to analyze and critique the downward application of SORNA laws and policies to AISB in the United States using behavioral science research and a therapeutic jurisprudence framework.



Therapeutic jurisprudence

Therapeutic jurisprudence (TJ) has successfully been used as a therapeutic framework for addressing important policy issues within the criminal and juvenile justice systems (25, 26). David Wexler first introduced the notion of TJ by defining it as “the study of the role of the law as a therapeutic agent” [(27), p. 43]. The aim of TJ is to analyze both the therapeutic and anti-therapeutic aspects and consequences of legal rules, procedures, and decision-making from legal actors (i.e., lawyers, judges; (27–30)). This framework emphasizes the importance of examining the well-being of individuals involved in the legal system. Therapeutic jurisprudence suggests the laws should value psychological well-being, bring about healing and wellness, and strive to avoid imposing anti-therapeutic consequences when possible (28, 31, 32). Although TJ does not propose well-being should be the law’s ultimate role (33–35), it does assert laws should not cause harm (33). Instituting the principles of TJ into the juvenile justice system is ideal, particularly when attempting to mitigate the anti-therapeutic effects on vulnerable adolescents (31). This perspective aligns with the parens patriae doctrine of the juvenile court system, which allows the courts to act on behalf of the well-being of children and vulnerable citizens. Further, therapeutic jurisprudence encourages the use of behavioral science research to improve upon the understanding of the law, the anti-therapeutic effects of laws, and examine ways to maximize the law’s therapeutic potential (32).



Sex Offender Registration and Notification Act (SORNA)

The Sex Offender Registration and Notification Act (SORNA) established the public registry in the United States. On July 27, 2006, the 25th anniversary of the abduction and murder of a 6-year-old Adam Walsh in Hollywood, Florida, the Adam Walsh Child Protection and Safety Act of 2006 (better known as the Adam Walsh Act) was signed into law by President George W. Bush. The intention of the law was to protect children from sexual exploitation and violent crime. The Adam Walsh Act (AWA) was also proposed to prevent child abuse and child pornography, promote Internet safety, and honor the memory of Adam Walsh and other child crime victims. The AWA established minimum standards for registration and community notifications in the United States and its territories. The minimum standards included the development of a public online registry for jurisdictions, as well as reporting the types of information required to be included in the registration (i.e., duration of registration requirements, periodic in-person verifications, and the duty to notify the public about registration requirements for individuals with sexual offense histories). Title I of the AWA established SORNA which created the sex offender registration and notification (SORN) laws, which established registration requirements for state, territorial, and tribal jurisdictions. SORN laws allow law enforcement agencies to track, supervise, and monitor those who have committed a sexual offense. Citizens also have access to information about these individuals through community notification laws.

State policies also vary regarding the extent with which they comply with SORNA standards (36). Currently, 18 states, four territories, and 119 tribes in the United States have substantially implemented SORN requirements (37). SORN laws classify persons with sexual offense histories into three risk tiers based on the nature of the offense. These classifications all have specific lengths of registration someone adjudicated or convicted of a sexual offense within that tier will be subject to and individuals are required to register based solely on the offense committed without regard to a determination of future risk. Tier I classification requirements are the least stringent, only defined as an offense that does not meet Tier II or III criteria, and those meeting Tier I classification are excluded from registration. Tier II classification is defined as offenses that are subjected to more than 1 year of imprisonment and involves a minor victim. Tier II offenses have a registration requirement of at least 25 years. Tier III offenses, which are more violent in nature (i.e., aggravated sexual abuse of someone under age 18, kidnapping of a minor) and involve a minor that is <13 years old, require lifetime registration. Most AISB included under SORNA would qualify to be placed on the Tier III classification.

Researchers have applied the TJ framework to SORNA and adults with sexual offense histories (38–43). SORN laws may not be particularly effective at decreasing sexual recidivism among adults with sexual offense histories (see (44)). Few statutes and laws pertaining to adults with sexual offense histories are aligned with one’s potential for transformation, change, and rehabilitation; therefore, the SORN laws are anti-therapeutic (38, 41). In fact, Levenson et al. (45) called for evidence-based registry reform, which better aligns with the principles of a TJ framework. A TJ approach would explore whether the application of SORN laws with AISB have beneficial or therapeutic effects on AISB while protecting public safety.


SORN and AISB

Though TJ has been discussed as an important framework for adults who committed sexual offenses, rarely has the framework been discussed for AISB. The introduction of the SORNA also included adolescents at least 14 years of age and stipulated the inclusion of juveniles on the national registration and notification database. SORN laws often require AISB whom have been adjudicated for certain serious sexual offenses (e.g., aggravated sexual abuse, possession of child sexual exploitation material, sex trafficking) to be treated in the same manner as adults with sexual offense histories. AISB must also comply with SORN requirements, such as registering with law enforcement and exposing their personal identifying information to the public (46). Youth who offended after their 14th birthday and who were adjudicated delinquent for a crime comparable to or more severe than aggravated sexual abuse as defined by federal law (Sexual Abuse Act of 1986) against a child under 12 would be included in the registry. Thus, adolescents 14 years or older adjudicated for sexual offenses could be subjected to long-term public registration (25 years to life).

These policies were extended to juveniles with the belief that AISB were also at significant risk of re-offending, highly resistant to rehabilitation, and have more in common with adults with sexual offense histories than general delinquent youth (47, 48). Critics have argued against the implementation and application of SORN laws with adolescents given the goal of SORN is to prevent repeat offending by individuals who have already been convicted of sexual crimes (23). As previously noted, the sexual recidivism rate for AISB is relatively low. AISB tend to be a heterogeneous population with varying personal characteristics and treatment needs (11, 49); thus, SORN inaccurately categorizes many adolescents as high risk and the lifelong registration requirements are often excessive. Further, in some jurisdictions, SORN requires registration for relatively low-risk behaviors that may not be considered sexual offenses (e.g., indecent exposure, public urination).

Much of the extant research on SORN as applied to juveniles has evaluated whether or not SORNA policies have reduced sexual or nonsexual recidivism. To date, no research has indicated that SORN reduces sexual recidivism reductions nor increases public safety (11, 15, 50–56). Community notification laws were developed to protect children from those who have repeatedly offended and are enforced in all 50 states and the District of Columbia (57, 58). Notification can include informing the public of a person’s status on the registry via flyers, phone calls, neighborhood meetings, or an Internet database. Similar to the sex offense registry, there is little research on the effectiveness of community notification (59). Although the public may report feeling safer due to these laws (60, 61), there has been no indication of increases in public safety because of these laws.

Ultimately, SORNA was created with the premise of keeping the public safe from those who commit repeat, violent sexual offenses and reduce sexual recidivism. However, in evaluating the effectiveness of SORN laws using current behavioral science literature, evidence does not support the use of SORN with AISB. In Levenson’s recent article outlining evidence-based recommendations for SORNA reform, she states, “Juveniles should not be labeled and defined for life by the single worst decision they might have made as a teenager” [(23), p. 4]. Extending SORNA to AISB is punitive and conflicts with the parens patriae principles of the juvenile justice system (62); therefore, these policies do not fall within a TJ philosophy. Within the TJ framework, policies should be informed by behavioral science research.




Collateral consequences

SORN laws produced several unanticipated and unintended consequences, and researchers have begun to identify the unintended effects, known as collateral consequences, of SORN for AISB. The enforcement of SORN has severe, deleterious effects on AISB, their families, and the public. Hamilton (63) discussed the wide range of formal and informal collateral consequences of sex offense policies for individuals who have sexually offended and their families. In fact, treatment providers (62) and law enforcement (64) acknowledge the collateral consequences of SORN. Many professionals do not support SORN not only because of the lack of efficacy described earlier, but also due to the collateral consequences (65–68). Further, these laws have anti-therapeutic consequences on AISB, such as poor mental health outcomes, problems in community re-integration, and legal consequences, as described below.


Mental health outcomes

In a survey of 265 treatment providers examining collateral consequences for AISB, providers noted juveniles subjected to SORN laws were much more likely to experience negative mental health outcomes and experience harassment than youth who were not subjected to registration requirements (62). Letourneau et al. (69) conducted a survey of 251 AISB across 18 states who were all receiving therapeutic services in outpatient settings for inappropriate, harmful, and/or illegal sexual behavior. Results indicated AISB who had to register were significantly more at-risk for negative outcomes, such as increased mental health symptoms, suicide attempts, problems in peer relations, and sexual abuse than non-registered AISB (69). Human Rights Watch (70) conducted extensive interviews of 296 individuals, comprised of individuals who committed offenses as children and their immediate family members, across 20 states. The report further documented the negative mental health consequences of being placed on the registry, including substance use and attempted or completed suicide.



Familial problems

Research on AISB on the registry have noted the collateral consequences of SORNA extend beyond the AISB to their family members, causing financial social, and psychological distress (23, 47, 48, 70). There are several emotional, societal, and personal implications this process can have on the families of AISB. In the Human Rights Watch (70) report, 77% of the cases examined reported youth’s registration status had serious repercussions for their families and familial relationships, including increased financial burden, difficulties maintaining residence, and familial separation. Some family members of registered AISB lost their jobs because of the registration status of their family member. Fifty-two percent of the individuals reported experiencing violence or threats of violence against themselves or their family members which were directly related to being placed on the registry (70). Due to residency and travel restrictions enforced by SORNA, many families cannot relocate; limiting their ability to navigate financial difficulties.



Community re-integration difficulties

AISB who are on the registry also have trouble maintaining stable housing when compared to youth who were not subjected to registration requirements (62). Residency restrictions, which exclude individuals adjudicated or convicted of a sex offense from living in certain distances from daycare centers, schools, or other areas where children congregate, are especially problematic for AISB. These restrictions have been enacted in at least 30 states and thousands of local municipalities (71) and often prohibit many from living within 1,000 or 2,500 feet from a school; in some urban areas, this can be quite difficult. These residency restrictions further impact individuals’ psychological well-being. In a study of adults who were subject to community notification, those who perceived more negative consequences due to notification and residence restrictions reported more elevated levels of depression and hopelessness (72). However, there is little evidence to support the notion that proximity to schools is related to sexual recidivism [see (73) for review]. Social science evidence has revealed these restrictions were enacted based on the fear that individuals who have been convicted of a sex offense would re-offend and do not make communities safer; therefore, TJ scholars have proposed residency restrictions be eliminated due to their anti-therapeutic effects (28).

AISB on the registry have more difficulties in school when compared to adolescents who were not subjected to registration requirements including barriers in returning to their schools (62). In fact, 52% of registered respondents in the Human Rights Watch survey noted they were denied access to, or experienced severe interruptions in, their primary or secondary education because of their registration status (70). For AISB who want to pursue college, there are further collateral consequences. Tewksbury and Lees (74) surveyed 26 adults listed on a sex offense registry maintained by a 4-year public college or university in the United States. Interestingly, though all the participants knew they were listed on the state registry, more than one-third were unaware they were listed on a university registry. More than half reported they were recognized at least a few times a year or more as a registrant, and others reported they were recognized daily. Participants also reported employment difficulties, including two-thirds reporting having lost or not received a job due to their registration status. Others reported housing difficulties, verbal and written harassment off-campus, and loss of friends.

By placing AISB on the registry, AISB experience the negative social effects of registering as a “sex offender” beyond the occupational and legal consequences. These labels lead to stigmatization, marginalization, fear of mistrust by others, harassment, and rejection or isolation by family and peers (11, 62, 70, 75). In fact, recommendations have been made to eliminate the use of the “juvenile sex offender” and “sex offender” labels (76–79). Essentially, these labels create a lifelong stigma which makes it difficult for AISB to successfully reintegrate back into their community.



Legal consequences

SORN laws have enormous, long-lasting legal consequences on AISB aside from being placed on the public registry. Fees associated with registration can burden AISB and their families, with fees and costs associated with registration totaling between $800 and $2,000 per year (70). Failure-to-register convictions are the most common offense leading to reincarceration and sentencing for a single failure-to-register offense can be as long as 10 years in prison (70). Studies on failure-to-register noted the difficulty of maintaining registration and complying with the stringent guidelines for AISB (70). For instance, youth have trouble paying fees associated with registration, obtaining a proper residence or state identification card, and/or remembering when and where they need to register. Moreover, failure-to-register is not a significant predictor of sexual recidivism (70, 80), debunking the myth that individuals are more dangerous if they are noncompliant.




Policy reform

Historically, legislation and policy has paid little attention to the developmental, social, and psychological factors that contribute to adolescents engaging in criminal behavior, including illegal sexual behavior. Many of the decisions the United States Supreme Court has made in the last 20 years concerning adolescents were based on brain development research and the Court acknowledged adolescents and adults are different in legally relevant ways (81, 82). The Court has issued rulings limiting the use of life without the possibility of parole in cases involving juveniles who have been convicted of serious crimes (Graham v. Florida, 2010), banning the use of capital punishment (Roper v. Simmons, 2005), and eliminating mandatory sentences of life without the possibility of parole (Miller v. Alabama, 2012; Montgomery v. Louisiana, 2016). Moreover, minoritized youth, such as LGBTQ youth, are disproportionately represented in the juvenile legal system and SORN laws have adverse consequences on these youth in community (83).

SORN policies for AISB do not examine adolescent behavior from a developmental life course perspective. Developmental psychology research has found adolescent cognition is present-oriented and lacks full decision-making and reasoning abilities (70, 82, 84). Adolescents engage in more impulsive, dangerous, risk-taking behaviors than adults, including risky sexual behaviors, because of their poor decision-making abilities (85). Therefore, many adolescents cannot fully understand the harmful consequences or wrongfulness of their behaviors (84). Adolescents’ rehabilitation can hinge on their ability to mature and age during the mandated treatment most receive. As a TJ framework encourages courts to incorporate behavioral science research, this literature on adolescent brain development should inform the courts about the implications related to SORNA. The downward extension to SORNA to AISB reflects the adultification of juveniles—a concept frequently used to describe how the system imparts adult responsibilities, behaviors, and treatment upon children and adolescents (86). Adultification ignores the developmental differences between adults and youth, often presuming inability to successfully rehabilitate. In order to adopt true TJ perspective, prosecutors, judges, and other stakeholders, must acknowledge these developmental differences in their application of the law.

There are 42 states that require youth to be placed on the registry [see Figure 1; (87)]. Increasingly, states are beginning to remove lifetime registration requirements for AISB. On December 29, 2014, the Pennsylvania Supreme Court (in a 5–1 decision) issued a landmark ruling declaring that the lifetime registration requirements of SORN were unconstitutional as applied to AISB with certain sexual offenses (88). The decision held registration requirements violate AISB due process rights by utilizing the faulty presumption that pose a high risk of recidivism. On April 24, 2018, the New Jersey Supreme Court ended lifetime registration for AISB, citing rehabilitation and reformation remain hallmarks of the juvenile justice system (89). AISB will be able to petition the court to be removed from the registry after 15 years if they have not re-offended and are no longer a danger to the public. According to a TJ framework, lawmakers and those who apply the law (i.e., judge, probation officers) must be aware of the law’s effects on the mental health of all parties involved, including victims (90). Judicial discretion in these opinions appeared to adopt a TJ framework.
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FIGURE 1
 States requiring youth to be placed on sex offense registries (N = 42).




Future directions and recommendations

Therapeutic jurisprudence should apply to AISB given the spirit of parens patriae in the juvenile courts and the reported rates of recidivism. The treatment of AISB in the juvenile justice system must be reformed to align with a TJ framework. Further, critics have argued that applying adult SORNA to juveniles “fails to consider the developmental and psychosocial contexts in which youth sexual offending occurs” [(62), p. 771]. Many researchers, mental health professionals, and advocates have stated juveniles should not be subjected to SORNA.

Policies and legislation removing AISB from SORN requirements is ideal (see Figure 2). It is recommended that states end the use of the registry and community notification requirements for youth and adolescents. Further, mechanisms should be in place to allow for youth who are on the registry to be removed. Some states have legislation which allows for adolescents to be removed from the registry and allowing for removal is already built into the SORN requirements. For example, AISB who have lifetime registration currently can have their registration requirements terminated after 25 years if they have a “clean record.” At present, 29 states allow at least some individuals to petitions for removal (87). Implementing legislation which allows for clearer deregistration procedures for AISB currently on the registry, as well as adults who engaged in illegal sexual behavior as juveniles, would also align with the TJ framework. As noted previously, other countries, such as Canada (91), have non-public sex offense registries that only law enforcement can access. However, it should be noted that those registries also have little to no impact on community reintegration as well (92).

[image: Figure 2]

FIGURE 2
 Policy recommendations.


Instead of implementing SORNA, Edwards and Hensley (41) proposed a model of TJ which encourages therapeutic management, which supports community reintegration while maintaining and emphasizing community protection. From this approach, the therapeutic potential and needs of the adolescent can be identified early in the legal process, the youth and their family can be supported, and adequate post-treatment or post-release aftercare and supervision can be provided to allow for successful transition and reintegration. In Klotz’s conceptualization of TJ with adults who sexually offend, he suggests the therapeutic outcomes of the law on behavior, cognitive processes, and responsivity to treatment should be considered (42).

The present analysis informs two important recommendations for public policy reform regarding the application of SORN for AISB. First, youth should be exempt from public sex offense registration, community notification laws, and residency restriction laws using judicial discretion permitted by the Adam Walsh Act. Second, youth who are currently registered (or adults who were initially registered as youth) should be removed and no longer subject to community notification and residency restriction laws. States and local municipalities should ensure a clear and transparent deregistration process for these youth. The Human Rights Watch (70) explicitly recommends the United States should:


Amend state and federal law to explicitly exempt all persons who were below the age of 18 at the time of their offense from all sex offender registration, community notification, and residency restriction laws unless and until evidence-based research demonstrates that such requirements provide a significant, measurable improvement in public safety that outweighs the harms to former youth sex offenders and their families (p. 104).
 



Conclusion

The aim of this paper was to analyze and critique the downward extension of SORN policies to AISB through a TJ framework. Therapeutic jurisprudence purports professionals should be mindful of the therapeutic and anti-therapeutic aspects of legal procedures, decisions, and policies. Further, this framework proposes evaluating how the law affects the psychological well-being of individuals who come into contact with the legal system. Therapeutic jurisprudence can assist professionals to balance the rights of those in the legal system and community safety (93). Lastly, TJ guides individuals to refute stereotypes and myths regarding individuals who have committed sex offenses with empirical data and consider the values of the principles of TJ (28).

Current policies on sexual offending in the United States are not only ineffective, but harmful for adolescents, which does not align with a TJ framework. Internationally, the International Association for the Treatment of Sexual Offenders (IATSO) has also noted that registries and community notification should not be applied to youth (94). The downward extension of SORNA to AISB is anti-therapeutic given the above collateral consequences on the youth and their families. The application of SORN for youth was driven by public misperceptions regarding AISB. SORN laws are harmful and anti-therapeutic to AISB given the collateral consequences, especially for AISB who successfully completed mandated treatment. When examining the application of SORN to AISB from a TJ framework, the primary task of TJ is “to identify—and ultimately to examine empirically—relationships between legal arrangements and therapeutic outcomes” [(30), p.32]. A TJ approach examines the way law and policies are implemented that can have an increase, decrease, or have a neutral effect on the well-being of those who have offended (38). There is well-documented research outlining the negative collateral consequences of SORN with AISB. Community notification laws have been categorized as “immoral, cruel and inhumane, and detrimental to the goal of reducing sexual offending” (28). The collateral consequences of SORN, community notification and residency restrictions can take place over an extensive period and be lifelong for many AISB and their families. The amount of time it requires for an adolescent and their family to rebuild and reconstruct their identity both within their respective structure and in the community is individualized and cannot be predicted. Given the rate of recidivism, while accounting for the development trajectory of adolescence, the use of SORN with adolescents is contraindicated. Further, SORN laws reinforce labeling and de-emphasizes the capacity for adolescents to rehabilitate (95).

Advocates in the juvenile justice system can help use the TJ framework to manage the dual role of protecting community rights and the rights of AISB by supporting the dignity and well-being of these adolescents (93). For TJ to be truly effective, the principles and supporting empirical data must be extended past academia and into real-world practice (34). Policymakers can use data to inform new statutes or modifications in existing policy (73). Campbell (96) discusses a need to shift from “evidence-based practice, to an evidence-based and evidence-informed approach to policymaking, to a TJ framework for evidence-informed health policymaking.” Through a TJ lens, Wexler further notes the task of TJ is “to determine how the law can use behavioral science information to improve therapeutic functioning without impinging upon concerns about justice” [(97), p. 280]. Reform efforts, such as implementing restorative justice, deregistering current adults who were adjudicated for illegal sexual behavior as minors, and eliminating SORN for AISB, are necessitated to fully encompass a TJ approach for AISB involved the juvenile justice system. Finally, other countries should refrain from incorporating public registries given the extensive literature documenting the ineffectiveness and collateral consequences of such public registries in the United States.
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