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Structural injustice, marginality,
and neurolaw: a normative
comparative and theoretical
approach
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de Colombia, Bogota, Colombia, 2Center for Studies on Genetics and Law, Research Group on
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In this paper, we introduce a perspective based on a comparative viewpoint
on the Colombian Penal Code and a theoretical approach to neurolaw and
criminal responsibility in contexts of marginality and extreme poverty. We present
a further response to the debate on how structural injustice impacts criminal
responsibility. By offering a comparative and theoretical insight, this paper
enriches the debate and provides an understanding of how legal systems might
address these issues. The paper then suggests that other legislations can follow
the rule of Article 56 of the Colombian Penal Code, which reduces punishment
in circumstances of marginality, ignorance, or extreme poverty. Utilizing
neuroscience findings, we briefly highlight the interplay between structural
injustice and neurobiological vulnerabilities, emphasizing the complexity of the
role of incarceration and criminal law in marginalized populations. We invite
scholars to consider debates on alternatives to criminal law, the reduction of
prison use and mass incarceration, as well as further remarks on the problem of
free will. In this paper, we seek to bridge the gap between neuroscientific insights
and socio-legal ethics to foster a more equitable and humane system of justice.

KEYWORDS
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1 Introduction

Structural injustice, characterized by discrimination and material inequalities, remains
an unresolved issue that deeply influences the criminal justice systems across the world.
Its negative effects on marginalized populations are not only socioeconomic but also
neuropsychological, leading to a more complex understanding of criminal responsibility.
The concept of structural injustice is rooted in the differential impact of social structures,
according to Powers (2019), comprising institutions, laws, and informal social practices on
individuals based on their membership in various social groups. Powers (2019) identifies
the core characteristics of structural injustice as asymmetric, near-inescapable, profound,
long-lasting, wide-ranging, and with pervasive impacts that disadvantage certain groups
while advantaging others. It impacts wellbeing, increases power imbalances, and reinforces
existing inequalities.

In the book “Fair Opportunity and Responsibility,” Brink (2021) argues that
punishment and predominant retributivism might seem problematic when considering
the offenders who are affected by social injustice and marginality. Retributivism should
only punish criminals “proportionate to their desert, that is, to their degree of culpable
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wrongdoing” (Brink, 2021, p. 149). In essence, marginality might
partially impair an agents capacities that compromise the fair
opportunity to avoid wrongdoing by limiting access to the same
paths to success as their privileged counterparts. Then, for Brink
(2021), the presence of structural injustice has a selective impact on
the state’s legitimacy to administer punishment as it: “compromises
the state’s authority to punish crimes by the marginalized that result
directly from structural injustice and that this typically provides a
partial defense that mitigates, rather than completely exculpates”
(p. 211).

In that sense, legal responsibility, according to Brink (2021),
implies both normative competence and situational control. First,
situational control pertains to an individual’s capacity to engage
in lawful actions within the context of their circumstances, as
they might be affected by necessity or duress. Secondly, normative
competence implies a cognitive component that includes the ability
to distinguish right from wrong and a volitional component
related to forming and executing intentions despite distractions or
temptations. For Brink (2021) both are “individually necessary and
jointly sufficient for responsibility, because significant impairment
of either condition results in an excuse” (p. 158).

2 Marginality in Colombia’s Penal
Code

For Brink (2021) addressing the proper response to offenders
who are also victims of social injustice is problematic when
highlighting how systemic structural injustice marginalizes
individuals with lower socioeconomic status or belonging to
discriminated groups, leading to significantly reduced life prospects
and opportunities. In that sense, as stated by Brink (2021) “[t]he
marginalized in a society do not benefit from the rule of law in
the way that other members of their society do, which raises the
question of whether we can justify punishing the marginalized in
societies that experience structural injustice” (p. 210).

Brink (2021) and Morse (2023) agree that criminal justice
might require acknowledging degrees of partial responsibility
in punishment, as the current binary approach often leads
to disproportionate over-punishment for those with diminished
capacities. Then, for Morse (2023) the problem is that with few
exceptions “responsibility is bivalent, people are either fully guilty
or not, and the responsibility threshold is rather low” (p. 14). In
that sense, Morse (2023) argues that “assuming that some form of
generic partial responsibility is practically workable, as I do, the
questions are how to implement it procedurally and what should
be the punishment consequences” (p. 14).

The Colombian Penal Code seems to have a plausible answer
that we recommend. Article 56 of Law 599/2000 recognizes that
situations of marginality and extreme poverty do not constitute
a cause of justification in the strict sense, but rather it affects the
judgment of reproach: the offender, although responsible, deserves
a minor penalty, as a consequence of what could be understood as
a diminish culpability. This is interesting because it seems to be in
line with what Brink (2021) argues since only exceptional cases are
related to behaviors that are unavoidable or impossible to control.
Structural injustice does not seem to affect the wrongful nature of
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the action, but rather recognizes that said acts are just significantly
harder to avoid; not impossible.

In Colombia, the marginality rule of the Penal Code does not
intend to recognize that the perpetrator of a crime was unable
to act otherwise. On the contrary, the rule outlined in article
56 of the Penal Code acknowledges that the circumstances of
marginalization, ignorance, and extreme poverty, associated with
the particular crime, significantly influence human behavior, so the
punishment might be substantially reduced, but not excluded.

Certainly, as said by Morse (2023) “retributivism requires
some conception of partial responsibility and excuse because
responsibility is scalar and not bivalent.” In that sense, the rule
of marginality of the Colombian Penal Code does not establish
a fixed reduction of the sentence or the reproach, but rather,
based on the accused crime, it reduces the punitive ranges, so
that the judge decides the diminish reproach. As stated in article
56: “will incur a penalty of no more than half of the maximum,
nor less than one-sixth of the minimum of that indicated in the
respective provision.”

As a practical example, the current penalty established for
qualified theft in Colombia is between 6 and 14 years in prison.
With the punitive consequence of the marginality rule, the judge
may impose a mitigated sentence between 1 to 7 years. Such
consequence allows the judge to assess, for each specific case, the
greater or lesser influence of the state of marginality, within the
rules that require that the judge must divide the two extremes of
the penalty into four quarters, which may be chosen depending
on the mitigating and aggravating circumstances accused by the
Prosecutor. In Colombia, according to article 61 of the Penal
Code Law 599/2000, once the judge has the punitive range of the
crime, then must divide these two ranges into four quarters. The
first punitive quarter should be chosen if there are no generic
aggravating causes; the middle quarters if there are both generic
aggravating and mitigating causes; and the last quarter if there are
only aggravating factors. Let’s now take a look at Figure 1 for the
possible punishment for our hypothetical case:

In our hypothetical case of qualified theft with the recognition
of the cause of marginality, if the person only acted under generic
causes of lesser punishment such as in the absence of criminal
records (Art.55.L.1) or acting for noble or altruistic reasons
(Art.55.L.2), the penalty would be 1 to 2.5 years (Q.1). Now, under
those circumstances together with a generic aggravating factor
such as deliberately and inhumanely increasing the suffering of
the victim (Art.58.L.8), the penalty would be between 2.5 and
5.5 years (Q.2-Q-3). Finally, if the act is only under aggravated
circumstances, the sentence will be between 5.5 and 7 years (Q.4).
To choose the penalty within the corresponding punitive quarter,
the judge must assess, among other things: the greater or lesser
severity of the behavior, the real or potential damage caused, the
nature of the factors that aggravate or mitigate the punishment,
the intensity of the intention, the presence of recklessness or
concurrent negligence, the social need for punishment, and the role
it must fulfill in the specific case (Art.61).

In this regard, the Constitutional Court of Colombia.
(2019) relates in Judgment SU-479 that ”[w]hoever suffers the
circumstances of marginality has a lesser margin of freedom than
those of the generality of individuals or a lesser ability to understand
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Punitive quarters in a qualified theft case
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FIGURE 1
This figure shows the sentencing ranges for a qualified theft case under the Marginality Rule and Standard Penalty in Colombia. The Marginality Rule
allows for a sentence between 1 to 7 years, divided into four quarters depending on mitigating and aggravating circumstances. The Standard Penalty

ranges from 6 to 14 years, also divided into four quarters.

the illegality of their behavior.” For its part, the Supreme Court
of Justice of Colombia (2019), in SP5356 has determined that
marginality “lessens the judgment of reproach that the judge
individualizes based on the dogmatic category of culpability, since
the circumstances restrict the scope of freedom of the author or
participant in a typical and unlawful conduct, in order to motivate
himself in accordance with the legal provision so the penalty must
also be reduced.” In this sense, both Courts have recognized that
extreme marginality affects the capacity to self-determine, but also
affects the volitional capacity to motivate oneself according to a
cognitive understanding of the law. We advocate for an integral
understanding of the impact of marginality, since this circumstance
can, to a greater or lesser extent, depending on the case, affect
both normative competence and situational control. As Colombian
Courts have recognized, this means a form of partial responsibility
that affects degrees of freedom required for complete culpability,
reducing the judgement of reproach.

In particular, we consider that the Colombian experience
can be useful in illuminating possible normative paths in which
criminal justice systems can address circumstances of marginality
and structural injustice. However, the Colombian experience can
also lead to important lessons. As an example, the aforementioned
Sentence SU-479/2019 was issued requiring judges to deny the
cause of marginality when there is not enough factual support,
nor could it be negotiated or agreed with the Prosecutor’s Office
without support in the case facts, considering that it could discredit
justice by significantly reducing the sentence. For this reason, in
Colombian legal practice, the application of said cause is rarely
recognized, despite the complex social and economic context of
Colombia. For example, in 2021 according to the World Bank
(2024), Colombia scored a Gini Index of 51.5 which indicates a high
level of income inequality, showing a significant wealth disparity
between the rich and the poor. In the same way, we consider that
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in circumstances of marginality, ignorance, and extreme poverty,
the role of the State and its justice systems cannot be limited to a
punitive response of reduced-time incarceration.

Another unfortunate lesson of Colombia’s judicial practice is
that the marginality rule as a partial responsibility circumstance,
has not been adequately applied by judges in Colombia. For
instance, during the period between August 2018 and June 2024,
the Criminal Cassation Chamber of the Supreme Court of Justice
issued only 27 decisions related to the circumstance of Article 56
CP, and none of these declared a situation constituting marginality
or extreme poverty.
indeed
elaborated on the conditions under which the application of Article

However, the Criminal Cassation Chamber has
56 of the Colombian Penal Code is appropriate. The rule requires,
for its configuration, three prerequisites: (1) that the situation of
marginality, ignorance, or poverty affecting the perpetrator can
be described as “profound” or “extreme,” such that not every
socioeconomic disadvantage justifies a reduction in the penalty;
(2) that these circumstances have a direct and proximate relation
to the commission of the punishable conduct, meaning that they
explain the commission or the nature of the criminal offense; and
(3) that such circumstances do not constitute a ground for complete
exclusion of criminal responsibility, as is the case when the degree
of poverty is so severe that it constitutes a ground for absolute
exclusion of responsibility due to necessity.

For example, in aforementioned Judgment SP5356-2019,
the Chamber reviewed a case involving several economically
disadvantaged miners who, lacking the necessary permits, used
explosive devices in their mining activities; a conduct constituting
the criminal offense of possession of explosives. Applying these
criteria to the case under review, the Criminal Cassation Chamber
concluded that, although the defendants were under unfavorable
economic and social circumstances, these were not severe
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enough to be considered constitutive of the partial responsibility
circumstance of marginality, ignorance, and extreme poverty.
Specifically, the Criminal Cassation Chamber considered that the
defendants earned a minimum income and had access to some
degree of schooling. Instead of recognizing the marginal status of
these miners, the Court chose to reduce the penalty due to the lack
of knowledge of the illegality of the behavior they were engaging
in. As this case, in other 27 opportunities the Supreme Court
has analyzed the marginality rule, and in every case, it dismissed
its application.

The tendency to not recognize this cause of partial
responsibility has been followed by lower-ranking judges. For
example, in a ruling on October 6, 2021, the 16th Municipal
Criminal Court of Bogotd (2021) convicted a man who had
been subjected to permanent and systematic circumstances of
marginality and did not grant him the benefits of Article 56. In this
process, it was proven that the convicted man had lost his father
since he was 3 years old due to violence; that his mother could not
raise him at home because she had to work; his brother became
a drug addict and his sister a sex worker; he was never able to
finish primary school; never had formal training; was also unable
to access formal jobs or labor protection; had not contributed to
social security, health or a pension; lived in a house of the lowest
social stratum and that he was formally registered as living in
extreme poverty. Despite this, the aforementioned Court denied
the marginality circumstance because it had not been agreed upon
in negotiation with the Prosecutor’s Office and that recognizing
said cause could discredit justice. This is the reality in judicial
practice in Colombia as most judges refuse to apply the marginality
rule of article 56 of the Penal Code.

3 Neurolaw, sociology, and structural
injustice

As said by Sifferd (2023), “[t]raditional custodial sentences may
just replicate the conditions of structural injustice.” In that sense,
it should be considered that by 2021, more than 11 million people
were incarcerated in prisons around the world (Fair and Walmsley,
2021), many of whom are marginalized groups. In Colombia,
according to the National Penitentiary and Prison Institute
(INPEC, 2024), 96.2% of inmates are illiterate, or barely graduated
from high school; 0.9% have university undergraduate training, and
only 0.3 have postgraduate diplomas. The sociologist Wacquant
(2000) is correct in maintaining that prisons are warehouses where
society sends the poor and those it considers undesirable.

Furthermore, Mathiesen (2003) warns that no one could
seriously affirm that prisons perform resocializing, educational,
rehabilitating, reinserting, or repersonalizing functions: “the prison
does not have a defense, the prison is a fiasco in terms of its
own purposes” (p. 32). Moreover, some judgments rendered by
the Constitutional Court of Colombia (1998, 2013, 2015, 2022),
including T-153/1998, T-388/2013, T-762/2015, and SU-122/2022,
have consistently affirmed the unconstitutional state of affairs in
the prison system, and the systematic and extensive infringement
of fundamental rights. Also, the Inter-American Court of Human
Rights (IACHR, 2022) has ruled condemnations against several
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nations due to their jails substandard conditions, including
overcrowding and inadequate facilities.

Research in the field of neuropsychology has shown that the
neuropsychological wellbeing of individuals is adversely affected
by factors such as incarceration, isolation, and degrading prison
settings. Research has revealed that only a 3-month period of
incarceration is enough to result in significantly diminished self-
regulation, heightened propensity for engaging in risky behaviors,
and worse cognitive attentiveness (Meijers et al., 2018). This has
significance since individuals who have been released from prison
may exhibit less capacity to adhere to lawful lifestyles and display an
increased inclination toward impulsive behaviors: “In other words,
the impoverished environment may contribute to an enhanced risk
of reoffending” (Meijers et al., 2018, p. 1).

Prison systems are characterized by a scarcity of physical,
mental, and social activity. Now, as said in Borbon (2022), several
studies on the negative neuropsychological effects of prison have
yielded results that correlate prison with poorer mental health
(Haney, 2012; Schnittker et al., 2012; Brinkley-Rubinstein, 2013;
Meijers et al., 2015; Constantino et al., 2016). It has also been
observed that the prevalence of mental disorders among the
incarcerated is considerably greater than in the general population
(Durcan and Zwemstra, 2014) and that the number of individuals
with mental disorders in prisons in the US is significantly higher
than those in mental health institutions (Torrey et al., 2014).

One of the most common mental disorders in prisons
is psychopathy and antisocial personality disorder (ASPD).
Psychopathy is linked to extensive neuroanatomical and functional
brain abnormalities across key regions involved in emotion,
cognition, and moral judgment, leading to emotional detachment
and empathy deficits (Johanson et al., 2020). According to
some studies, psychopathy is the most closely related variable
to incarceration, and those who meet the diagnostic criteria are
15 to 25 times more likely to end up incarcerated (Kiehl and
Hoffman, 2011). As reviewed by Seid et al. (2022) studies showed
the prevalence of ASPD in the prison population is around 35.3%
in the USA, 62% in the UK, 56% in Australia, 47% in Nigeria, and
13.6% in Egypt.

Likewise, for Borja and Ostrosky-Solis (2009), there is a
complex interaction of genetic, neurobiological, sociocultural, and
educational factors in relation to the experience of traumatic
events at an early age, with the subsequent development of
antisocial personality disorder and psychopathy: the higher the
level of victimization, the higher the level of psychopathy in
the person. Marginality, violence, and extreme poverty might
play an important role in it. And according to Walsh et al.
(2013), there is evidence suggesting that “lower socioeconomic-
status is generally associated with higher rates of psychopathology,
and more specifically with the development and expression of
externalizing disorders such as ASPD and psychopathy.”

In this matter, the prevalence of psychopathy can also be
addressed by legislation that enshrines a “diminished imputability”
model, such as those of some of the penal codes of México', or

1 In Mexico, reduced imputability is enshrined in most of the Penal Codes
of the federal entities, as well as in the Federal Penal Code. The provisions

that establish this can be found, for example, in the Codes of the State of
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partially in Spain® which might allow a judgment of lesser reproach,
together with a measure of psychological accompaniment (Borbon,
2021a). The current Spanish jurisprudence has understood that
personality disorders that should influence criminal responsibility
are creditors of an analogical mitigation, resulting in incomplete
exemption (diminished imputability), especially when the disorder
is of deep severity or is associated with other relevant pathologies,
such as chronic or acute alcoholism, intellectual disability, or drug
addiction (Supreme Tribunal of Spain, 2005, 2015, 2016), including
STS 544/2016, of June 21; 607/2015, of October 9; and 879/2005, of
July 4, among others.

In this regard, the issue of criminal policy in contexts of
marginality should lead to significant reflections on the role of
the State. In this sense, we propose that the discussion should not
only be limited to establishing diminished responsibility schemes
but should also understand that, in these cases, there must be a
significant social and mental health policy. This approach should
be aimed at seeking alternatives to imprisonment, establishing
substitutes that prioritize alternative, negotiated, and restorative
solutions, as well as having significant penitentiary and post-
penitentiary programs for education, psychotherapy, and social
skills. Mass releases, with reasonable criteria, can be short-term
alternatives to ensure dignified living conditions in detention
while improving prison environments and modifying the criminal
policies of mass incarceration (Diaz Soto and Borbon Rodriguez,

2021).
The scope of neuroscience can and should inform
policymaking. Structural injustice, manifesting as poverty,

impoverished environments, and lack of opportunities, has
been significantly correlated with neurobiological impairments.
Research highlights that children living in poverty face detrimental
impacts on brain development and mental health, underscoring
the critical need for policy interventions. For instance, poverty
has been linked to changes in brain structure and function,
including reduced volumes in critical areas such as the prefrontal
cortex and hippocampus, which are essential for cognitive
regulation and emotional control (Lipina and Evers, 2017;
Palacios-Barrios and Hanson, 2019). Furthermore, socioeconomic
disadvantages contribute to chronic stress, which disrupts
neuroendocrine function and impairs cognitive development
and executive functioning (Blair and Raver, 2016; Schibli et al.,
2017). Longitudinal studies indicate that childhood poverty
increases the risk of developing psychopathologies and drug-
related issues later in life, revealing the long-term consequences
of early deprivation (Manhica et al, 2020; Monk and Hardi,
2023).

In that sense, integrating neuroscientific insights into
public policy can inform strategies to mitigate these effects,
the
support systems to promote resilience and mental wellbeing

emphasizing importance of early interventions and

Mexico (art. 67), Mexico City (art. 65), Puebla (art. 26), Yucatan (art. 93) and
Chihuahua (art. 28), among others.

2 Article 21 of the Spanish Penal Code recognizes the mitigating and
incomplete excuses when the person does not meet all the requirements
of grounds of irresponsibility of rules 1, 2 and 3 of article 20 of the Spanish

Penal Code.
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in disadvantaged populations (Farah, 2018; Lipina, 2016). But
also, the fact that the circumstances of marginality and structural
injustice are those that can precisely cause neurobiological
dysfunctions correlated with the risk of committing future
crimes or engaging in antisocial behavior, are what precisely
indicate that the State is in some way co-responsible for
generating those risks and this, likewise, reduces the legitimacy
of punishing.

4 Conclusions for further remarks

The question of criminal responsibility, particularly in contexts
of structural injustice, transcends mere legal considerations
and delves into realms of neuroscience, morality, and societal
structures. In that sense, the field of neurolaw might offer an
innovative approach since structural injustice also involves mental
health consequences and reflections on the neuropsychological
effects of incarceration, thus raising questions on the penal
system and the ethical considerations surrounding punishment.
In Colombia, the application of the marginality rule within
the Penal Code offers a glimpse into the recognition of
structural injustice and its impact on antisocial behavior.
While it does not exculpate the behavior of the offender,
it acknowledges the significant influence of circumstances
such as marginalization that affect the margin of freedom of
a person.

The insights provided in this paper serve as a catalyst for
further debate, toward a legal system that genuinely grapples
with the realities of marginalization and the intersection with
neurolaw. Although for Morse (2023), talking about free will is a
fruitless distraction, we propose to broaden the debates to study
alternative approaches to retributive punishment and culpability-
based systems. In this sense, the inputs of penal abolitionism in
intersection with neurolaw (Borbén, 2022, 2024) or the thesis
of hard incompatibilism (Pereboom and Caruso, 2018; Caruso,
2021, 2023) might raise exciting debates on the problem of
free will and the neuropsychological effects of prison, which
can be useful to abandon paradigms of culpability, retributive
justice, and incarceration (Borbon, 2021b, 2022, 2024). As said
in Borbon (2022) “under the allegedly false narrative of free will
in the penal system, the State ignores the causes of crime by
holding the offender responsible and leaving the social structure
intact” (p. 3). Thus, the application of neurolaw has the potential
to revolutionize, not only the field of criminal justice but the
very way in which society understands and approaches the
notion of retribution, responsibility, free will, and basic moral
desert. Structural injustice, sustained by State neglect, calls for
a reconsideration of the legitimacy of criminal justice systems
which, rather than contributing to humanity, contribute to
human degradation.
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